
Forcing a jury to provide
reasons for its decision
questions the right,
embedded in the Magna
Carta, to trial by jury,
warns David Rhodes
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“ICANNOTBRINGmyself tobelieve that
thereareanypersonsother than inmatesofa
lunaticasylumwhowouldvote in favourof
theabolitionof trialby jury inseriouscriminal
cases,” saidHumphreys J in1954 (‘DoWe
NeedaJury?’[1954]CrimLR457).
HeedlessofHumphreys J’sdiagnosis,Par-

liamenthas inrecent timesmadeseveral
encroachmentson the800-year-oldprinciple
of trialby jury. Juriescannowbe
presentedwithsamplecountsonlyandhave
beendivestedof thepower to findunfitness to
plead; their removal incomplex fraudtrials
waits in thewings.Worryingly, in June2009,
theCourtofAppealdecidedthatbecauseof
theriskof jury tamperingadefendantknown
asTshould, inaccordancewithsection44of
theCriminal JusticeAct2003,becomethe first
defendant inEnglandandWales tobe tried
beforeaCrownCourtwithouta jury:RvT
[2009]EWCACrim1035.
Yet, agreater threat towhatmostEnglish

menandwomenwouldconsider their sacred
right to trialby theirpeerscomes,paradoxi-
cally,not fromParliamentbut fromtheEuro-
peanCourtofHumanRightsand its
interpretationof therequirementsof theright
toa fair trial. Inachamberdecision,Taxquetv
Belgium (Applicationno.926/05),delivereda
fortnightbeforeRvT, theEuropeanCourtof
HumanRightsmayhavebegunarticle6’s
undoingofMagnaCartabyrequiring that
jurorsprovidereasons for theirdecisions.
RichardTaxquetwassentenced in2004by

theLiegesAssizeCourt to20years’
imprisonment for themurderofBelgiangov-
ernmentministerAndréCoolsandthe
attemptedmurderofCools’partner.Themur-
derexposedoneofBelgium’s largestpolitical
corruptionscandalsand led to theconviction
of severalgovernmentministersand
promptedthesuicideofoneof theminister’s
accusedmurderers.

“Arbitary justice”
Taxquet appealed to theStrasbourg court
alleging that his convictionviolated, inter
alia, article 6, paragraph1becausehewasnot
providedwith the jury’s reasons. Though the
extent of any reasonsdependon the circum-
stances of each case (RuizTorifa v Spain (1995)
19EHRR553;HiroBalain vSpain (1995) 19
EHHR556;Georgiadis vGreece (1997) 24
EHHR606)), reasons for a tribunal’s decision
are amust (VanDeHurk vTheNetherlands
(1994) 18EHRR481, paragraph61). The jury
when tryingTaxquetwas set a series of ques-
tionsonall aspects of the allegedmurder and
attemptedmurder.WasTaxquet aprincipal
or jointprincipal?Hadhepremeditated the
homicide?Toeachof the 32questions, the
juryhad to answerwithoneof twomonosyl-
lables: ‘yes’or ‘no’. InupholdingTaxquet’s
appeal and rejecting earlier Strasbourg cases
in support of ‘yes’/‘no’jurydecisions, the
chamber concluded that “such laconic
answers tovagueandgeneral questions
couldhave left the applicantwith an impres-
sionof arbitrary justice lacking in trans-
parency”.
In2001,LordJusticeAulddeemedthe jury’s

‘oracularverdict’asmost likelycompatible
with theConventiononthebasisof theStras-
bourgcourt’s indirectapprovalof the jurysys-
teminCondronvUK [2000]31EHRR1,
paragraph57,andthecommission’sviewin
Zarouali vBelgium (ApplicationNo.20664/92)
that theBelgian jury’s ‘yes’/‘no’responsespro-
videdreasons foradecisionwhenconsidered
alongside the judge’s summing-up.
TheZaroualidecisionwasunfortunately

oneof theprecedentsdisapprovedofby the
chamber inTaxquet.
While theswordofDamocleshangsover

the jury trial, theBritishmediahas remained
silent.Type ‘Taxquet’into thesearchenginesof
nationalnewspapersandyouwill findno

recordof theStrasbourgcourt’sdissatisfaction
with juries’unreasoneddecisions

In jeopardy
Forcenturies, revealing thereasonsbehind
a jury’sverdicthasbeenacommonlawand
statutoryoffence, even ifaOuijaboardmight
havebeenreliedupon in the juryroomto
arriveatadecisionofguilt (RvYoung [1995]2
CrAppR379).Theunreasonedverdict,
“essential to theoperationof the jurysystem”
(perLordSlynn inMirza (ShabbirAli) [2004]
UKHL2;1AC1118,1145), secures the finality
of juryverdictsandsparesuntutored jurors
thearduous taskofdraftingappeal-proof
decisions (Ellis vDeheer [1922]2KB113,121).
Afteranaeonof silence,what formshoulda
jury’s reasons take?Collegiatedecisions? Indi-
vidualdecisions?Should judges retirewith
juriesandpossiblydefeat thepointof jurors?
Will laymenbecapableof craftingreasonssat-
isfactory todefendants, theCrownandappel-
latecourts?Orwill the jurysystemcollapse if
forced toprovidereasons?Perhaps the
SupremeCourt, if facedwithanappellant
relyingona findingofviolationofarticle6,
paragraph1bytheGrandChamber inTaxquet,
will refuse, as inRvHorncastle [2009]UKSC14,
toapply theStrasbourgauthority.
Notwithstanding its constitutional impor-

tanceasamicrocosmofdemocracy, thecontin-
uedexistenceofMagnaCarta’s jurysystemis
in jeopardy,notbecauseofParliamentarians’
infringementsonourrights,butbecauseof
aquixoticendeavour touphold them.The
demandfor jurors’reasonsmight in theend,
asHumphreys J feared, lead toamost
unreasonable, lunaticabolition.

David Rhodes is a barrister at Doughty Street
Chambers and would like to thank Richard Easton
from Kaim Todner Solicitors for his invaluable
contribution
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