Legal

Weaverv>L&Q

Pulled in two directions

Robert Latham examines
how alegal battle has
thrown the status of social
landlords into disarray

On 19 June, London and Quadrant
Group lost a landmark case that
will have repercussions for all social
landlords.

As public authorities, landlords
can now be subject to judicial review
and may need to justify their actions
in court.

Thefacts

Susan Weaver was an assured ten-
ant of London & Quadrant Housing
Trust. She brought an application for
judicial review to challenge its deci-
sion to bring ground 8 possession
proceedings: mandatory ground for
possession based on eight weeks of
rent arrears.

She contended that L&Q was in
breach of a legitimate expectation in
failing to pursue all reasonable alter-
natives before resorting to a manda-
tory ground for possession. She also
used this argument to contend that
the decision breached her rights
under Article 8 of the European Con-
vention.

Decision of the Divisional Court

On 24 June 2008, the Divisional
Court held that the alleged legitimate
expectation was too tenuous to be
enforceable in public law. Further,
Ms Weaver had not established that
L&Q had failed to use all reasonable
steps to recover the arrears before
resorting to ground 8.

The court declared that L&Q’s
management and allocation of its
housing stock is a function of a pub-
lic nature within the Human Rights
Act 1998 and is amenable to judicial
review.

Decision of the Court of Appeal
The Court of Appeal held by a two/
one majority that a decision by L&Q
to terminate a tenancy was in princi-
ple subject to the Human Rights Act.
Since Ms Weaver’s claim had failed
in the lower court, the issue came
before the Appeal Court in an
abstract and academic form. The

The judgement on Weaver v L&Q could cause a dilemma for registered social
landlords as their status as public or private bodies comes into question

court could give no more than an
advisory opinion divorced from any
factual scenario in which the ques-
tion might arise.

Theissueinthe appeal
L&Q would only be a hybrid pub-
lic authority, and so, open to judi-
cial review, if its ‘functions are of a
public nature’. L&Q conceded that
certain of its functions, such as the
power to obtain parenting orders
and anti-social behaviour orders,
were of such a nature. The issue in
dispute was whether the termination
of the tenancy was a private act, tak-
ing it outside the Human Rights Act.
Lord Justice Elias, who gave the
leading judgement, was satisfied that
the act of terminating a tenancy was
so bound up with the provision of
social housing that it was also a pub-
lic act. Any contrary decision would
significantly undermine the protec-
tion provided by the act.

Does this affect other social
landlords?

The determination of whether any
registered social landlord is a hybrid
public authority is dependent on
the facts of the case. However, most
landlords are likely to be caught by

“The issue in dispute
was whether the
termination of the
tenancy was a
private act, taking

it outside the Human
Rights Act.”

the judgement. The court identified
the following factors that helped it
decide on L&Q’s status:

@ the public subsidy which enabled
L&Q to achieve its objectives;

@ the statutory duty on L&Q to coop-
erate with local authorities in the
allocation of its accommodation;

® L&Q’s contribution to the govern-
ment objective of providing subsi-
dised housing;

® the extent to which L&Q was act-
ing in the public interest and has
charitable objectives; and

@ the nature of the regulatory frame-
work within which it operated.

Whatis the impact for social
landlords?

The implications of the L&Q judge-
ment are potentially immense. Land-

lords may now be public authorities
for both the Human Rights Act and
judicial review.

They are also likely to be public
authorities in respect of the various
equality duties. If so, they will be
accountable to the administrative
court for the manner in which they
allocate accommodation and manage
their housing stock.

Ms Weaver’s application focused
on L&Q’s claim for possession as a
right, without the need to satisfy a
court that her eviction was either
reasonable or proportionate. As a
result of the House of Lords decision
in Kay v Lambeth Council (2006),
such a challenge will currently only
succeed in exceptional circum-
stances.

However, Kay v UK is currently
before the European Court of Human
Rights. A decision is expected before
the end of the year on whether UK
law gives adequate opportunity for
occupants to have the proportional-
ity of their evictions determined by
an independent tribunal, in accord-
ance with ground 8.

The future

The Housing and Regeneration
Act 2008, which was not relevant
to the appeal, emphasises the role
of registered providers in meet-
ing the government’s objectives of
providing accommodation at sub-
sidised rents to those in housing
need. The Tenant Services Authority
has advocated their role in enabling
the government to achieve its wider
social objectives. This judgement will
empower tenants, where registered
providers abuse their power.

L&Q has decided to appeal the
decision. This case is a further exam-
ple of the difficulties that our domes-
tic courts are having in applying
human rights law to our domestic
housing law.

Clarity is urgently required, partic-
ularly at a time when the state is
divesting itself of many of its tradi-
tional housing functions.

Robert Latham is a barrister at
Doughty Street Chambers
r.latham@doughtystreet.co.uk

- See analysis, page 12
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