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AS THE FIRST judge-alone trial takesplace in
theTwomey caseat theRoyalCourtsof Justice,
it seemsappropriate to reflect onhow juries
are composedandwhether the systemcan
protectdefendants againstbiasorprejudice
within the jury.
The test for establishingwhetherbiasbya

jurormayhave infecteda trial isdescribed in
Porter vMagill [2001]UKHL67as“whether
the fair-mindedand informedobserver, hav-
ingconsidered the facts,wouldconclude that
therewasa realpossibility that the tribunal
wasbiased”.
Themythical fair-mindedand informed

observeradoptsabalancedapproachasa rea-
sonablememberof thepublic, “neither
undulycomplacentornaïvenorundulycyni-
cal or suspicious”.
Thedifficultyariseswhereevidenceofbias

orprejudiceonly comes to lightpost-trial, due
to the common lawrule renderingsuchevi-
dence inadmissible.
In theHouseofLords caseRvMirza andRv

Connor [2004]UKHL2,LordSteyngavea
powerfuldissenting judgment,partingways
with themajoritywhoconcluded that,where
evidenceofprejudicewas revealedpost-trial,
itwas inadmissible andcouldnotbeacted
upon.Mirza consideredwhether evidence
about thedeliberationsof a jury,which reveal
a lackof impartialityon thepartof the jury, is
always inadmissibleunder the common law
secrecy rulehowever compellingandgrave
the circumstancesmaybe.

Inadmissible evidence
Mr Mirza was a man of good character. He
was charged with six counts of indecent
assault, being specimen charges reflecting
alleged sexual abuse of his step-daughter.
This was upon a retrial after an earlier jury
had failed to agree. One of the jurors had
expressed concern in a letter after the trial
that some of the jury believed the use of an
interpreter was in some way a devious ploy.
This was supported by the fact that on two
occasions the jury sent notes to the judge
about the matter. Mr Mirza was convicted
by the jury by a majority of 10:2.

The joinedappealofConnor andRollock fea-
tureda joint chargeofwounding.Theywere
bothconvictedbyamajorityverdict of 10:2.
Again, therewasa letter froma jurorabout the
courseof thedeliberationsof the jury.The
pointof concernwas that althoughmanyof
the jury thought it couldbeonedefendantor
another thatwas responsible, “theywould
give theguiltyverdict toboth, becauseas
manyof themsaid thiswould teach thema
lesson, things in this lifewerenot fair and
sometimes innocentpeoplewouldhave to
pay theprice.Also, as thedefendantswere
young, the sentencewouldnotbe toosevere.”
Themajorityof the lords inMirza con-

firmed thatdespite theworryingcontentof
these letters, theevidencewas inadmissible
and theconvictionswouldstand; thepossibil-
ityof amiscarriageof justicebeing the
unfortunatebutnecessaryprice for the
preservationandprotectionof the jury sys-
tem.Twoprinciplesunderpin this ruling:
ensuring the finalityofverdicts and thepro-
tectionof jurors fromreprisals to ensure full
and frankdebate.Do theseprinciplesdemand
confidentialityunderanycircumstances?
InRvAbdroikof [2007]UKHL37 theHouse

ofLords faced thenowfamiliardilemmaof
CPSemployeesandpoliceofficers servingon
juries: “The informedobserverwould rightly
consider that therewouldbeanunacceptable
riskof a jurorgoingwrong ifhewasa friendof
thedefendantorof thevictimorofoneof the
witnesses…Adopting the stanceof the fair-
mindedobserver, the lawwouldhold that
suchapersonshouldbedischarged fromsit-
tingon the jury.”
Surely, the conversemustbe true. If some-

onehasexpressedantipathy towardsa
defendant solelyon thebasisof race, classor
other irrelevant factor and thatmatter came to
lightduring the trial, dischargewouldsurely
bewarranted.
Anartificialdistinctionariseswhereevi-

dencewhichcompromises the integrityof
jurydeliberations comes to the court’s atten-
tionafter theverdicthasbeendelivered. If it
relates toa jury’sdeliberations, then it remains
inadmissibledespite themiscarriageof justice

thatmay follow.Theonlyexception is that
where therehasbeen,ormayhavebeen, an
irregularoccurrenceof anextraneousnature,
whichmayhavecompromised the impartial-
ityof the jury, theevidencemaybeadmitted.
InRvYoung [1995]QB324 (theOuijaboard
case), interventionwaspossiblebasedon this
exceptionas theattempt to contact the
deceasedhad takenplace inahotelwhere the
jurywere sequestered rather thanduring
deliberations in the jury room.

Admirable intentions
How quickly we forget that the Royal
Commission on Criminal Justice identified
in 1993 that the Court of Appeal must be
readier to examine possible miscarriages of
justice. One of the recommendations was
the creation of new and independent
arrangements for identifying miscarriages of
justice; this embryonic proposal became the
Criminal Cases Review Commission. Yet,
those admirable intentions seem strangely
absent from our domestic approach to post-
verdict evidence on jury deliberations. In
Lord Steyn’s words: “One is not dealing
with a cost/benefit analysis: a miscarriage of
justice bears on real individuals, their
families, and communities. If the law
requires individual cases to be subordinated
to systemic considerations affecting the jury
system, one may question whether the law
has not lost its moral underpinning.”
The jury systemenjoyspublic confidence

but this isbasedon trust in theprocess.Where
prejudiceorbias is exposed, the idea that it
canbe ignored isdamaging toour faith in the
system. In2001,Lord JusticeAuld recom-
mended that legislationshouldbe
introduced, inter alia, topermit enquiry“into
alleged improprietybya jury,whether in the
courseof itsdeliberationsorotherwise”.
Experience shows thepotential for injus-

tice, andnowis the time todebatehowwe
protect our jury systemandguaranteea fair
process.

Lucy Corrin is a barrister at Doughty Street
Chambers

Turninga
blind eye

Ignoring evidence revealed after a trial of bias or prejudice within a jury leads to
injustice and threatens public faith in the system, says Lucy Corrin
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