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Take two
The court may allow fresh evidence on appeal, but where it was admissable at trial
it will only be permitted in exceptional circumstances, says Benjamin Newton
THE RULING INRvErskine;RvWilliams
[2009]EWCACrim1425 is the latest in a
series of judgments that canbe taken to
stamp theauthority of the latest LordChief
Justice (seeRvT [2009]EWCACrim1035,
Solicitors Journal153/24, 23 June2009–quash-
ing thedecisionofCalvert-Smith J and
allowing the first ever judge-only trial due to
jury tampering).Here theCourt ofAppeal
turned its attentionnot only to thequestion
ofdiminished responsibility inmurder
appeals, but also the far-from-diminishing
useof authorities byadvocates.
KennethErskinewasconvicted,on29 Janu-

ary1988,of sevencountsofmurderandoneof
attemptedmurder. “Elderlyvulnerablepeo-
plewerekilled in theirhomesbyan intruder
whosubjected themall togratuitousviolence
andthenmanuallystrangled them. In fiveof
thecases therewasclearevidence that thevic-
timswerealsosubjected toserioussexual
assault…Takingall theseoffences together,
thiswasa trulyappallingseriesof crimes.”
Erskinehaddenied thekillingsandso

therewasneveranypossibilityof advancing
adiminishedresponsibilitydefence, but, by
the timeof theappeal, psychiatristshad
concluded that at the timeof thekillinghis
mental responsibilitywasdiminished.
Havingalso instructed theirownexpert,

theCrownacceptedonappeal that, if offered
at trial, aplea tomanslaughteron thegrounds
ofdiminishedresponsibilitymaywellhave
beenacceptable.TheCourtofAppeal con-
cluded that thiswasavery straightforward
caseandaconvictionofmanslaughterwas
therefore substituted.
RyanWilliamspleadedguilty toasingle

countofmurderon7December1999.On17
December1998hehadparticipatedinthegra-
tuitouslyviolent tortureandconsequentdeath
ofhisgirlfriend’s father followingrevelations
byher thatshehadbeensexuallyassaultedby
himonnumerousoccasions.
Hisgirlfriendandamutual friendwere

bothconvictedafter trial andreceived longer
minimumtermsasa consequence.Williams’
guiltypleawasenteredonlyafter everyother
possible avenuehadbeenexplored, includ-
ingobtainingpsychiatric reports tomake
surehehadnomedicaldefence.Themedical
evidencehadexcluded thatpossibility.
TheCourtofAppeal considered thenew

materialwhichhadsinceemerged tobe

unconvincing.Theyalso found that “theplea
wasadeliberateandproperly informeddeci-
sion”and the issueof apossibledefenceof
diminishedresponsibilityhadbeenclosely
examinedat the time.They thereforeupheld
theconviction formurder.
Eachof these cases turnedon freshevi-

dence that the courthadadmitted.The juris-
diction todoso isgovernedbysection23of
theCriminalAppealAct 1968.TheCourtof
Appealmayadmit freshevidence“if they
think itnecessaryorexpedient in the interests
of justice”. In considering this, the courtmust
haveparticular regard to (section23(2)(a)-(d))
whether theevidenceappears capableof
belief,whether itmayaffordanyground for
allowing theappeal,whether itwouldhave
beenadmissible in theearlierproceedingson
an issuewhich is the subject of theappeal, and
whether there is a reasonable explanation for
the failure toadduce it in thoseproceedings.

Exceptional circumstances
TheCourtofAppeal chose to take thisoppor-
tunity toemphasise that thisdecision is case
and fact specific, and thatwhereevidence
whichcouldandshouldhavebeendeployed
at trialwasnot itwill beexceptional for it tobe
admittedonappeal.Havingmade thesebrief
observations, 23detailedparagraphsare then
givenover to illustrating“theway inwhicha
seriesofdecisionsof the court addressing this
starkquestion in individual casesappear to
havedevelopeda jurisprudentialmomentum
of theirown”.
Theconclusionwas that thepracticeof the

court inmaking reference to itspreviousdeci-
sionswhenexplaining the reasons for the

exerciseof its section23powershasgiven rise
toa lineof authoritieswhich“isneitherneces-
sarynordesirable…Examples rarelyassist,
andsome40yearsafter its enactment, the
essential frameworkand theover-arching test
contained in section23(1)…shouldbewell
understoodwithout recourse toprevious
decisionsof the courtwhichdonomore than
evidence theapplicationof thoseprovisions
to factual situations”.
Thecourt’sdirectionwas therefore that this

judgmentshouldsuffice foranyfutureanaly-
sisofearlierdecisions (a favouredpassage
fromLordBingham’s judgment inRvCrimi-
nalCasesReviewCommissionExPartePearson
[2000]1CrAppR141havingbeenreproduced
as thecorrectapproach tosection23).Thepar-
ties toanysuchappeal should,however,pro-
videadetailedanalysisof the facts toassist the
court inapplying thestatutory test.Atpara-
graph92adetailedchecklistof thesevenareas
specifically requiringanalysis is setout,which
willnodoubtmake itsway into therelevant
sectionsof the2010practitioner texts.
Having ratherwarmed to its theme, the

court chosenot to limit the restrictionson
authorities to section23 fresh evidence cases,
but to apply its edict to all criminal appeals.
Thiswas set out in terms, but canperhapsbe
most succinctly summarised in theLord
Chief Justice’s ownwords: “Adapting the
well knownaphorismofViscountFalkand in
164: if it is not necessary to refer to aprevious
decisionof the court, it is necessarynot to
refer to it.”
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