
WHATAPPROACH SHOULDwe takewith
recidivist domestic burglars?TheCourt of
Appeal has firmly reinforced that there is a
linebeyondwhich theseoffendersmaynot
tread; if theydo, they canexpect substantial
custodial sentences even if their drugaddic-
tion is amenable to treatment. This arguably
defeats thepurposeofdrug rehabilitation
andsends themessage that a certain category
of offenders arebeyondhelp.
InBastow [2009]EWCACrim1834, an

applicationwasmadeby theAttorneyGen-
eral under section36of theCriminal Justice
Act 1988 for leave to refer a sentence as
unduly lenient.
Bastowhadbeen sentenced to 12months’

imprisonment suspended for 18months. The
periodof suspensionwas subject to anumber
of conditions: a requirement of supervision, a
drug rehabilitationorder for sixmonths, and
a requirement that he complete aprogramme
toaddresshisdrug-relatedoffending.
Thevictimof theburglarywasanelderly

widow,whosuffered fromAlzheimer’sdis-
ease.Shewasnotpresentat the timeof the
burglary,butdiscoveredherpurse,bankcard,
buspassandabout£20 incashweremissing.
Theappellantwas 29years of age and rep-

resented theverydefinitionof recidivism.He
had38previous convictions for a total of 131
offences, 74ofwhichwereoffences ofdis-
honesty. The court acknowledged that they
were acquisitive crimes committed to funda
long-standingdrughabit.Among those
offences, eightweredomestic burglaries.
Four separate burglary convictionswere
recordedagainst himsinceNovember 1999.
On themost recent occasion, eight further
burglaryoffenceswere taken into considera-
tionwhen sentencewaspassed.
The courts had showna sympathetic

approachbefore; nodoubt for that reason,
andalmost certainly for that reasonalone,
from time to time the courts had takena con-
structive approach. In theCourt ofAppeal’s
words: “Just about everythinghasbeen tried,
without success.”
TheCourt ofAppealwasunimpressedby

MrBastow’s latest efforts:
“Maybe thehabitmakes it impossible for

him to resist the temptation to commit bur-
glary, but there is hereno sufficient evidence

to justify the conclusion that the timehas
come toanticipate real, genuine improve-
ment, or that thehabit of resorting to
dwelling-houseburglaryhas at last beenbro-
ken, or even that there are seriouspositive
signs that it hasbeenbroken.”
CertainlyitcannothaveendearedtheCourt

ofAppeal toMrBastowthathewasnotreceiv-
ingglowingreports inrelationtohisdrug
treatment.Bythetimeofhisappeal,hehadalso
beenarrestedagainandoncemorecharged
withanotherdwelling-houseburglary.

Particular circumstances
There are two restrictionsona sentencing
judge’sdiscretion; first, theprescribed custo-
dial sentence for a thirddomestic burglary
convictionunder section111of thePowersof
CriminalCourts (Sentencing)Act 2000; and
secondly, thenew-style suspended sentence
whichmust be 12monthsor less. Thosemost
inneedofdrug rehabilitationare likely tobe
facing sentenceswell in excess of 12months.
There is a statutorydiscretionnot to

impose theminimumthreeyears for a third
domestic burglary conviction. Subsection (2)
requires the court to “impose anappropriate

custodial sentence for a termof at least three
years, exceptwhere the court is of theopin-
ion that there areparticular circumstances
which (a) relate to anyof theoffences or to the
offender; and (b)wouldmake it unjust todo
so in all the circumstances”.
Unfortunately, in this instance, the judge

didnot explicitly refer to the test; albeit it can
beadifficult one to fulfil.Genuine efforts to
conquer addiction that havebeenmarredby
personal tragedy is a specific examplewhere
the three-year termmight be reduced.How-
ever,whathappens to thosewhosimply take
longer to rehabilitate?Relapse isundoubt-
edly a factor in rehabilitatinganyaddiction.
Shouldanoffenderonly receiveone chance?
Onemight feel that there are real andpracti-
cal steps that canbe taken to reduce the risk
of reoffending long-termand that thepartic-
ular offender is amenable to treatment.
Whether itwouldbeunjust to impose a
three-year sentence isperhaps too restrictive
in circumstances suchas these.
Perhapswenowneeda specific exception

thatplacesdiscretionback in thehandsof the
judges tooffer addicts theopportunity to
undertake rehabilitation in the community.
Alternatively, is theregood reason toprevent
judges fromsuspending longer termsof
imprisonment?Certainly thenewregime
does limit judges from imposing suspended
prison termsunless theoffence is sufficiently
low-level to fall beneath the threshold.With
pressure remaininguponprisons to accom-
modate anever-burgeoningpopulation, an
extensionof thesepowersmaybehelpful,
just andpragmatic.
Bothof thesemeasureswouldarguably

haveagreater impact on recidivism than
longer custodial sentences. To follow
through the logic of theCourt ofAppeal,
there comesapoint atwhichwemustwrite
people off; usually after a certainnumberof
years, offences andefforts tohelp.
Inmany instances, thoseaddictswhoare

mature, readyandamenable to treatmentare
thosewhohavea longhistoryofoffending,
instancesof relapseanda tarnishedrelation-
shipwithprobationandsupport services.
Therewillneverbeaperfect candidate.
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The wrong prescription
Removing the restrictions on judges’ sentencing powers would give drug
addicts more opportunities to undertake rehabilitation and reduce the
risk of reoffending, says Lucy Corrin

Drug addiction: the prescribed custodial
sentence is not always the correct remedy
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