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Eye of the
beholder
Conducting a trial without a jury will be a
flawed process if judicial bias is seen to
be a realistic possibility, says David Rhodes
PERCEPTION IS EVERYTHING. So said the
Court of Appeal in R v KS [2009] EWCA
Crim 2377, in which it held that:“It is clear
that the absence of judicial bias does not
answer the separate question whether an
informed objective bystander might legiti-
mately conclude that such bias is a realistic
possibility.”
This case was one of the first trials to

apply the controversial authority of R v T
[2009] EWCACrim 1035, in which the
Court of Appeal permitted a judge faced
with jurytampering to discharge the jury
and conduct the trial alone. It is important
because it shows the problems inherent in
judge-only trials and the efforts of the
Court of Appeal not to undermine its own
recent judgment.
KS was one of a number of defendants

alleged to be involved in a very substantial
VAT fraud known as an MTIC or ‘carousel’
fraud and the arrangements to launder the
proceeds of that criminal enterprise. His
was the tenth trial in a series of trials aris-
ing out of different aspects of the fraud.
Judge A had presided over all ten trials as
well as sentencing, confiscation and pre-
trial hearings.

No alternative remedy
The tenth trial had lasted several weeks and
reached the point at which the jury were
considering their verdict. Prosecution
counsel then asked to see the judge ex-parte
in closed court without notice to the
defence in order to make a PII (public
interest immunity) application. He put
before the judge intelligence material which
established that jury tampering had taken
place. The defence were necessarily
hampered because the material on which
the judge based his conclusion that jury
tampering had taken place could not be
disclosed. The judge considered alternatives
to discharging the jury but, because the trial
had already reached the stage at which the
jury were in retirement, there was no

alternative remedy other than to discharge
the jury.
The judge thenhad to considerwhether,

applying sections 44-46of theCriminal Jus-
ticeAct 2003 and theguidance inRvT, the
trial should continueby judgealoneor
whetherhe shouldorder a fresh trialwith a
new jury. Thedefence submitted thatwith all
theknowledgeaccumulatedbya judgewho
hadpresidedover thepreviousnine trials it
wouldbe impossible to reachan independent
fair judgment, and that, in anyevent, theper-
ceptionwould inevitablybe that theprocess
hadbeenunfair.
Inhis ruling, the judge citedRvT that

“save inunusual circumstances, the judge
facedwith thisproblemshouldordernot
only thedischargeof the jurybut that he
should continue the trial”. This, ashe
observed, “makes the judge’s taskdoubly
onerousbut that is somethingParliamenthas
deemedweshouldnot shirk from”.He
remindedhimself that a judge shouldbe
assumed tobe capable ofputtingout of his
mind, andnot allowhimself to beprejudiced
by, anymaterialwhichhadnot beenplaced
before the jury.Hedecided that the trial
shouldproceedwithout a jury.
Giving the judgmentof theCourt of

Appeal, theLordChief Justice (whohadalso
presidedover the interlocutory appeal inRv
T)was atpains to assert that: “Weseeno rea-
son for resilingandwedonot resile from the
observations inRvT.”Heheld that in almost
every respect the trial judgehaddealtwith
the issues correctly.
In respect of the judge’sdecision to carryon

alonewithout the jury, theCourt ofAppeal
observed that the judgehadbeenprivy to a
large amountof informationwhichhadnot
beenbefore the jury.Hehadheard thenine
other trials inwhich theCrownhadalleged
thatKSwas crucial to the criminal enterprise.
Indeed, hehad sentencedotherswhose
involvementwithKS the judgehadexpressly
commentedupon in the absenceof the appel-
lant. JudgeAhadalsobeenmadeawareof

KS’sprevious convictions for fraudandof
(unsubstantiated) allegations thatKShad
been responsible for jury tampering in the
first trial.
Nonetheless, theCourt ofAppeal said: “In

general terms,we shouldnormallybepre-
pared to accept the judge’s ownassessment
whetherhewouldbeable to reacha truever-
dict in accordancewith the actual evidence
calledbefore the jury.”

Fundamental flaw
However, the decisive factor in this case –
in contrast with the position in R v T – was
the question of perceived rather than actual
bias. It was for that reason alone that the
Court of Appeal allowed the appeal. Lord
Judge said: “We repeat that in
circumstances like these the trial should
proceed to a conclusion, however, in that
case [R v T], it was unnecessary to address
the perception issue which was troubling
Judge A. And the court did not do so
because the principles are elementary. In
this jurisdiction, as this case itself
demonstrates, we cannot countenance, let
alone permit, the verdicts in a criminal trial
to be returned by a jury which is actually or
apparently biased. An identical principle
must apply whenever the verdict is to be
returned by a judge sitting on his own.”
Butdoesn’t that expose the fundamental

flaw inall judge-alone trials? Foronce the
trial judgehas seenPII evidenceuponwhich
thedefence cannotmake submissions, and
then concluded that thedefendant is respon-
sible for tamperingwith the jury, hehasmade
a findingof fact adverse to thedefendant.
Even if he is able toput that fact out of the
judicialmind,wouldn’t the informedobjec-
tiveobserverperceive that theremaybea
realistic possibility of bias if the judgewent
on todetermine theultimatequestionof the
defendant’s guilt or innocence?

David Rhodes is a barrister at Doughty Street
Chambers
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