Life in crime

The case of Lotfi Raissi is a grim story of complicity and abuse by state authorities

AS MPs DECIDE whether to allow the
Covernment vet another extension to the
perind terrorsuspacts can be detained with-
oart charge, the case of B (Radzsil 2 S55HD

| 2008 | EWICA Civ 72 should serve aza posy-
erful reminder of the potential for the state
o abase the legal process. The case should
al= b read by all Crown prosecutors
appesing batl applicatiors incowrts atall
levels.

The Courtof Appeal was ssked todecide
whiether an ex gratia comperestion scheme
for thosewrongly detained in costody was
alzo applicable for thoese detained forextra-
ditien proceedings where thers had boen
serions default by the CPSor the Police.
Hooper L, miving the judgment of the
Coarrt, had no difficulty deciding that itdid
becanse itwould bequite artificial to drawa
distinction betwesn a person Facing criminal
charges ina domestic court and ome facing
eatradition proceedings. Both proceedings
take place im UK courts and both requine UK
judges o make important decisions affect-
ing the liberty of the subject. Thejudgmient =
perhap= less intersting For the point it
decidied than for the story ittells and its.
powerful i ndictment of the CFS and polios
in thedr apparent complicity ina serious
abuse of prooess.

Laotfi Raissi haznow been completely
exonerated of any alleged invelvement in
terrorizm. Thers never wasany evidenos to
support such a charge. Mevertheless, he
aperitalmioet Fve months in costody whilst
the Crown Prosecution Servics, on behalf of
the United States Government, opposed badl
by “talkimg up™ his terrorist conmections,
knaswing that thiere was not the evidenoe ko
support such an allegation.

Under suspicion

Mr Radszi waza Xr-yvear-old Algerian-bom
pilot living im London. In September 2001,

b vz arrested onsuspicion of involvement
in the "0/ 11" atrocrbes at the World Trade
Contre in Mew York At that ime, terror sus-
pect=could only be held for seven days. That
proved to be adeguate time for the Bletro-
politan Folice who, after questioning Kaiss,
released him without charge. Howaever, at
the behest of the US Covernment hewas

immedixtely rearreted under an extradi-
tion warrant. Thewarrant related toowhat
wias dezcribed by the Court of Appeal as
“trivial™ charges of allegedly fatling to
declare that hiehad had kree surgery when
renewing his pilet = licences (which also
turned oot b be wirthout foundationh. Thie
Court of Appeal doubted that =uch charges
wiould ever have been brought innormal cie-
cumstances. Certaindy batl wonld never
havebeenwithheld forzwch charges. Butof
course these were not normal times. The
CFS, actimgon behal fof the US, said these
wiere only “halding charge=" and that he
wiasa suepechsd terrarist. It was on the basis
oof thiat “terrorizt backgroumd” that bail was
refused.

Ultarior motive

[ fact, 2= the Court of A ppeal held, the
patradition proceeding= were brought foran
ulterior mative: " The extradibion proceed-
ings themaelves wenea device fo secuane
Faizsi = presenoe imthe DS For the purpose of
investigating %/ 11 rathier than for the pur-
poss of putting him ontrial . We alsecon-
sider that thie way the extradition
proceedingswere conducted . . with opposi-
ticin ko bail bazed onallegations which
appear unfeunded in evidence amounted to
an abues of process._ . a device o cireumvent
thie rulie o Ergrlish lawe that a terronst sus-
pect could (at that timie} be beld withoot
charge forondy 7days.”

The Courtod Appeal seversly cribicized
the CFS and the Police for “serious detanlt™
intheir complicity with the US Governmient
inmisleading the judpes who had to decide
whisthier boprant Ealssi hizliberby [nonomer-
o= bail applications befors both the Magis-
trates Courtand the High Court, the CP'Son
beehialFof the LS made shifting, nebulous
and ultimately groundles allegations of
Raizsi=connections bto terrorism in order to
opprae bail, when (asitappeared to be case
e thieir Lord ship=] the information available
terthie CPS did not supportsuch allegations.
Hooper L] also criticiesd the very concept of
a suspect being detained fora period of
weekson so-called “holding chargpes"_

The Court ot Appeal commented on the
“duty ofcandour and geod faith®” owed o

crime

thizcourt by thoses whio appear before it The
Home Secretary had soaght o argue that
thi= CI*S was not the prosecubor in extradi-
tion hearings and did mot have the poer to
discontinue those proceedings. [t merely
actied az the lanw ver instructed by the DS
Covernment. Although that propesition
weaem correct, it did met mean that the CPS did
noit owisa duty bothe DE court Hooper L]
said thee CFS hasa duwty “not e act unagues-
tioningly™ oninstructiors and, in the event
of a conflict between ik instructions from
this reguiesting state and its duty to the
cotrt, thie CPSs primary duty is to the
coart.

Heoper L] also reiterated animportant
principleofdisclosure, Arst stated iner p Lee
| 18R] 1 WLE 174, that the Crown s duty of
disclr=ure begins from the momient of arrest
and thatjustice and firmess requires thee
prosecution o disclose material which
might undermineits case or a=ist the
defence when applying Fer bail. The coart
held that if, s appeared to be the case on the
informaticn available to their Lordships, thie
CPS had withheld material which destroyed
orasversly undermined evidence upon
which the requesting state relied, then thers
wotld be a sertous breach of its duwty of dis-
closure.

A life in ruins
BAr Baizsi = like has been destroved. Hewas
detained in Belmarsh for months, Hewas
publicly labelled a“terrorist™ and it has
takien him years to clear his name, sven
though thers was no evidence bo support
such alabel. He will neverbe employved aza
pilot agadn. In 2001, the US and the UE state
authorities had to concoct a “device™ ko cir-
cumyent the law on detention without
charge. In 2008, the TE skate asks tobe
trusted with sven greater powersto haold
individuals without pudical oversight. Ore
might ask why should we trost them now?
MEB - The CFS and police were not sepa-
rately represented. Itis anticipated the Goa-
eroment will petition the Flowses of Lords
soowatch thisspace.
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