HOW DOES A REFUGEE SHOW THAT SHE HAS
been raped inaforeign land as part of acam-
paign of ethnic cleansing or tortured inafor-
eign prison for her political affiliations? These
were questionsthat the Court of Appeal did
notanswer satisfactorily in the case of Rv
Makuwa [2006] EWCA Crim 175, whenitheld
thatareverse burden on the defendantwasa
justifiable infringement of the presumption of
innocence. The case also seemed to introduce a
new standard of proof. Can this be right?

Immigration crime isanew and fast-devel-
oping areaof the law, and our criminal courts
are now routinely imprisoning would-be asy-
lum-seekers for offences of having either false
documentsor nodocuments.

Those fleeing persecution are rarely
granted visas for their travels. By necessity,
they mustenter the UK by some unorthodox
means. Often this involves the use of false
passports. Sometimes, asylum-seekersare
told to return the false document to anagent
afterarrival, but before claiming asylum.

Inthe current political climate, the govern-
mentis keento deter the destruction or dis-
posal ofimmigration documents and the use
of false identities. Under s 2 of the Immigration
and Asylum (Treatment of Claimants) Act
2004, itis an offence to present oneselfatan
immigration interview without valid docu-
mentation. Routinely, defendants receive
immediate ‘deterrent’ custodial sentences of
up to five months.

According to our international law obliga-
tionsunder Art 31 of the Refugee Convention
1951, Britain should notimpose criminal
penalties on refugees onaccountof theirillegal
entry or presence.

That Convention right hasbeen largely
replicated as a statutory defence tosome
immigration offences under s 31 Immigration
and Asylum Act 1999. Subsection (1) provides:

“Itisadefence for arefugee charged withan

offence... toshow that, having cometothe

UK directly fromacountry where their life

orfreedomwas threatened... he (a) pre-

sented himself to the UK authorities with-
outdelay; (b) showed good cause for their

illegal entry or presence; and (c) made a
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claimfor asylum as soon as reasonably

practicable after hisarrival.”

This appearstoimpose on the defendant
the burden of proving the statutory defence,
even requiring proofthat heisa ‘refugee’,
which is defined in the Refugee Convention as
aperson fleeing their home land “owingtoa
well-founded fear of being persecuted for rea-
sonsof race, religion, nationality, membership
ofaparticularsocial group etc”.

The Court of Appeal in Makuwa agreed this
imposes reverse burdens of proof and wenton
to decide towhatextentand standard the
reversal should be imposed and whether it
was ajustifiable infringement of the presump-
tion ofinnocence under Art6(2) ECHR.

The appellantargued that it was for the
Home Secretary, notthe jury inacriminal trial
to determine whether a personwasa
“refugee”. Thejury should assume that the
defendantwas arefugee and go straightonto
ask whether he had satisfied the limbs of the
statutory defence. The Court of Appeal dis-
agreed. That was not how Parliamentworded
the defence. It wasfirst for the jury to decide if
the defendantwasa ‘refugee’. If not, he would
notbe able to avail himself of the defence.

Inimmigration law, however, itis not neces-
sary for anasylum claimantto satisfy the
authorities on the balance of probabilities that
his fear of persecution is well founded. Why
should he be held toadifferentstandardina
criminal trial?

The Court of Appeal answered this by
saying the defendant should meet the same
standard asin hisasylum claim- ie, itwas suf-
ficient for himtoshow thatthere isa “serious
possibility” that he would suffer persecution if
returned to hishomeland.

Two problemsarise. Firstly, showing awell
founded fear of persecution is partly subjec-
tive (fear) and partly objective (well founded).
Surely, the Crown has greater resources
than the defendant to show that the fear of
persecution in Country Xiswell founded.

Secondly, and more importantly, this seems
tointroduce anew standard of proof into the
criminal trial - “aserious possibility”. Itis
lower than the balance of probabilities (the
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legal burden) and higher that the burden of
raising the issue (the evidential burden). The
Courtof Appeal clarified the issue by saying
that the defendant need only raise the issue of
refugee statusand it was for the Crown to
disprove beyond reasonable doubt.

Butin ordertoraise the issue of refugee sta-
tus, there must be a ““serious possibility” of
persecution. Confused?

The Court of Appeal then went on to say
thathaving passed thishurdle, itwas for the
defendant to prove to the balance of probabili-
ties (the legal burden) each of the three limbs of
the statutory defence.

Thisis crucial because those limbsinclude
proving that there is “good cause” for the
defendant’sillegal entry or presence and that
they came from a country where their life
was threatened. Surely the “good cause” is
that they are fleeing persecution and had to
sheak into the UK on a false passport or get
killed. So the defendant is back to square one
—faced with proving the veracity of his asy-
lum claiminacriminal trial to the balance of
probabilities.

The Courtof Appeal applied the case of Shel-
drakev DPP [2004] UKHL 43and concluded
thatthe reverse burden wasajustifiable
infringementon Art6(2), because itwas not
imposed onan essential element of the offence.
Indeed, the statutory defence wasan extra
defence available only to refugees. Moreover,
these matters were well within the defendant’s
knowledge, whereas it would usually be diffi-
cult, if notimpossible, for the Crown to adduce
positive evidence to disprove. Assuch “the
Crownwouldbeataserious disadvantage”.

The criminal trial has now become aforum
for assessing the merits of anasylumclaim.
Again, | returntothe question withwhich |
began. How does the defendant go about
showing that she wasraped or tortured in
some corner of aforeign field? And could she
be convicted if there isa reasonable doubt but
nota “serious possibility”? Now that'swhat |
call aserious disadvantage.
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