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Immunotherapy is an emerging 
treatment for cancers including 
mesothelioma. It works by 
‘programming’ the body’s own 
immune system to recognise and 
attack cancerous cells. Clinical trials 
have shown immunotherapy to be 
potentially effective in controlling 
mesothelioma. There has been 
considerable recent media interest 
in this treatment, which is claimed 
to have been effective for former US 
President Jimmy Carter, and Napster 
founder Sean Parker recently 
invested $250m in funding ongoing 
research and development.

But immunotherapy is expensive, 
and is not presently available on the 
NHS. Understandably, claimants are 
increasingly seeking to recover the cost 
of immunotherapy from defendants.

The state of medical knowledge  
of immunotherapy

The state of medical knowledge can 
be briefly summarised as follows:

a. Immunotherapy is potentially 
effective in controlling 
mesothelioma.

b. The likelihood of effective 
treatment can, to an extent, be 
predicted using PDL1 markers 
present in the patient’s tumour.

c. One study found that 
where PDL1 expression is 
≥1%, then 20% of patients 
treated with pembrolizumab 
experienced some shrinkage 
of mesothelioma which may 
lead to long lasting remission; 
another 52% experienced stable 
disease for a period of several 
months; and 28% experienced 
no clinical benefit (see Alley et 
al, Clinical safety and efficacy of 
pembrolizumab in patients with 
malignant pleural mesothelioma: 
preliminary results from a non-
randomised, open-label, phase 
1b trial. Lancet Oncol 2017, Mar).

d. An ongoing study (also of 
pembrolizumab) has found 
tumour shrinkage in around 
10% of patients with PDL1-ve 
mesothelioma (Kindler et al, 
Phase II Trial of Pembrolizumab 
in Patients with Malignant 
Mesothelioma (MM): Interim 
Analysis. World Conference on 
Lung Cancer. Dec 4-7 2016). 

e. Immunotherapy is well 
tolerated in most patients. Up 
to 10% of patients are at risk 
of serious side effects, though 
manageable if treated early 
(Alley et al (above)).

The cost of immunotherapy

Four cycles of immunotherapy (the 
‘trial course’) are assessed (all at a cost 
of around £27,400). If there is a good 
response, up to two years’ therapy 
may then commence (total cost of 
treatment up to around £280,260). 

Is it reasonable to undergo  
the treatment?

It is trite law that an injured person 
can claim reasonable medical 
expenses from the defendant. We 
have so far been unable to find any 
authorities where the court was 
asked specifically to consider the 
reasonableness of a terminally 
ill claimant wishing to undertake 
potentially life-extending treatment.

The most useful authorities relate 
to the cost of fertility treatment for 
women negligently rendered infertile. 
In Biles v North East Thames Regional 
Health Authority (unreported, 30 
October 1987), the claimant had four 
cycles of IVF that failed. At trial, the 
claimant was awarded damages in 
respect of a fifth cycle that had only 
an 8-10% chance of success. Contrast 
Briody v St Helens and Knowsley 
AHA  [2002] EWCA 856 (QB), where 
the chance of fertility treatment 
succeeding was described by Lady 
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Hale as ‘vanishingly small’, and the 
claim for damages failed.

In Briody, the assessment of whether 
or not the proposed treatment 
was reasonable was undertaken 
apparently without regard to the cost 
of that treatment (ie. it was not a cost/
benefit analysis). This accords with 
the decision in A v University Hospitals 
of Morecambe Bay NHS Foundation 
Trust [2015] EWHC 366 (QB), where 
Warby J rejected the defendant’s 
suggestion that the court consider 
whether the results of the proposed 
treatment (in that case a hydrotherapy 
pool) were proportionate to the cost. 

This is surely consistent with basic 
principles of damages assessment. 
Under the well-known and oft 
repeated quotation from the judgment 
of Lord Blackburn in Livingstone v 
Rawyards  (1880) 5 App Cas 25, 39:

‘[It is] a general rule that, where 
any injury is to be compensated by 
damages, in settling the sum of money 
to be given for reparation of damages 
you should as nearly as possible get 
at that sum of money which will put 
the party who has been injured … in 
the same position as he would have 
been in if he had not sustained the 
wrong for which he is now getting his 
compensation or reparation.’

With respect to past losses claimed, 
the claimant is entitled to the cost 
of taking particular steps and 
purchasing particular equipment 
to address, and/or minimise the 
effects of the injuries sustained, 
subject always to the obligation to 
mitigate loss - but the defendant must 
plead and prove that the claimant 
has failed to act reasonably to limit 
costs thus incurred. If the defendant 
is successful, the court will limit 
damages to the costs that would have 

been incurred had the claimant acted 
reasonably. Thus the burden of proof 
is very much on the defendant. 

With respect to future loss, however, 
the situation is different. The court 
retains overall control, to ensure 
damages awarded are reasonable. 
But that goes to the cost in principle, 
not to its extent. If the proposed 
treatment is truly hopeless, then the 
court may well conclude that it is not 
reasonable to undertake. 

There are reflections of the recent 
Charlie Gard case in this of course. 
However, if there is some prospect of 
success, we expect the court to be 
slow to characterise as unreasonable 
the claimant who wishes to attempt 
life-extending treatment. In particular, 
it is difficult to characterise such 
treatment as unreasonable as against 
the tortfeasor who brought about the 
claimant’s life-shortening condition.  

In our case then, the question must 
be whether it is reasonable for 
the claimant to seek to have the 
immunotherapy treatment. If so, it 
is not for the court to seek to award 
some ‘reasonable amount’, but rather 
to award what it will actually cost. Of 
course, in treatments where there 
are several providers who will charge 
different rates, the court may take 
into account the comparative charging 
rates when considering whether it is 
reasonable for the claimant to have 
the treatment done, and by whom. 

But it will not be legitimate for the court 
to limit the damages to be recovered 
by reference to some apportionment 
of actual costs, perhaps by reference 
to the notional chances of success. 
It is surely obvious that, particularly 
as to expensive forms of treatment, 
there is no point awarding less than 
cost if the purpose of the award is to 

facilitate the claimant’s ability to have 
the treatment.

Immunotherapy is a potentially life-
extending treatment with a chance 
of success that (on the basis of the 
evidence summarised above) is 
certainly not ‘vanishingly small’, and 
may, in fact, exceed the 8-10% in Biles.

In our opinion, it is not at all likely that a 
court would say that it is unreasonable 
for a fatally injured person to take a life-
extending treatment course offered by 
credible doctors here or elsewhere in 
the world, whatever it costs. It would be 
a brave judge who said that a claimant 
should just accept death.

The proper approach to  
assessing damages

It has been suggested that the 
reasoning of the Court of Appeal in 
Davies v Taylor [1974] AC 207 requires 
that an award of compensatory 
damages should be apportioned 
by reference to the percentage 
chance that a certain eventuality will 
materialise. In this context, this would 
mean that if there is a 20% prospect of 
the immunotherapy working, then the 
Court should award 20% of its cost.

We disagree. The loss of a chance 
analysis is misplaced, and the court 
must approach a claim for the cost of 
immunotherapy as it would approach 
a claim for any other future medical 
treatment, by considering whether it is 
reasonable to undertake it, and if so, 
what it will cost. That is the amount of 
the particular claimable loss properly 
viewed, and that is the sum in which 
the award should be made. 

Davies v Taylor was a claim brought 
pursuant to the Fatal Accidents 
Act by the estranged wife of the 
deceased. The Court considered that 
the claimant had lost the chance of 
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reconciliation with her husband, and 
the damages awarded reflected the 
value of that chance.

Thus the loss of a chance analysis 
is appropriate when the uncertainty 
concerns what would have 
happened in the future but for the 
tort, and in particular the nature and 
extent of the loss.

However, it is not an appropriate 
analysis where the uncertainty 
concerns whether or not the victim of 
a tort is entitled to incur some future 
pecuniary loss. Such a situation is 
unremarkable. It is dealt with every 
day in personal injury claims. 

The ‘trial course’ conundrum

Pending the outcome of the trial 
course, it may not be clear whether the 
claimant will be advised to, or decide to, 
undergo the full course of treatment. 
Sensibly, this should be approached 
in stages. Provided the court agrees 
that undertaking the treatment at all 
is reasonable, then where a claimant 
expresses the intention to undergo the 
trial course, the cost of doing so will in 
principle be recoverable, as the first 
step in undertaking the treatment. 
‘Prospects of success’ is not the test 
for whether an award should be made, 
provided it is reasonable to try.

Once the trial course is complete, the 
claimant will then be able to make an 
informed decision whether or not to 
undergo the full treatment course.

Until the trial course is complete, 
it will (depending on the evidence 
in any particular case) probably be 
difficult for a claimant to discharge 
their burden of proving that they will 
incur the cost of the trial course. It is 
therefore advisable that a claimant 
undergo the treatment course before 
damages are finally assessed.

Whichever of the methods canvassed 
below is to be adopted, it is of course 
vital that the scheduled claim put 
forward on behalf of the claimant 
includes the best computation 
possible of the costs of the trial 
course, and the final course, with 
alternatives included as required. In 
our experience those offering these 
treatments are helpful in providing 
such information by way of generic 
letter-report. They cannot report 
individually, of course, pending the 
trial course and assessment.

Interim payment

An amount in respect of the trial course 
should be included in any interim 
payment made upon judgment being 
entered (usually following the ‘show 
cause’ procedure). Given that - subject 
to any specific contrary medical 
evidence in the case - a claimant 
expressing the intention to undergo the 
trial course will, in principle, be entitled 
to the cost of doing so, as the first 
step toward potentially life-extending 
treatment, the claimant should be able 
to obtain an interim payment to cover 
these costs.

Adjournment

If a claimant seeking immunotherapy 
has been unable to undergo the 
trial course by the time of the 
assessment of damages, they 
may seek an adjournment of the 
immunotherapy issue. 

In A v National Blood Authority [2002] 
Lloyd’s Rep. Med. 487, the parties 
were agreed that the court should 
adjourn the issue of damages arising 
out of treatment that claimants may 
or may not undertake in the future.

Burton J acknowledged that it 
was desirable for disputes to be 
settled finally, but stated that ‘there 

will be issues where it is proper 
and appropriate and sensible for 
this course [adjournment] to be 
followed...’ He further acknowledged 
that there may be cases in the future 
where adjournment is the right 
course to take, even in the absence 
of consent from both parties.

In Adan v Securicor [2004] EWHC 
394 (QB), the claimant had suffered 
severe head injuries resulting in 
psychotic symptoms. He had been 
detained ever since, and the evidence 
was that a sufficient improvement to 
allow independent living was unlikely. 
The claimant sought to adjourn the 
issue of care and accommodation 
to be dealt with if he recovered 
sufficiently to live independently.

Eady J declined to adjourn. He 
stated (at [23]):

‘.. the claimant is not in a position 
to discharge the burden of proof in 
respect to care and accommodation 
at the moment, but may be able to 
do so at some point in the future. 
It is not merely uncertainty as to 
quantifying an established head of 
loss that arises in this case.’

Cook v Cook and Walker [2011] EWHC 
1638 (QB) is another decision of 
Eady J on this topic. The claimant 
was a 10-year-old girl who had been 
blinded by medical negligence when 
aged three. The evidence as to long 
term prognosis was unclear, and the 
claimant applied to adjourn until 
her 16th birthday the assessment 
of damages relating to her needs in 
adult life.

The principles governing 
adjournment were summarised at 
[12]. The key principle is as follows: 

‘… Although the court has the power 
to postpone some issues for later 
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resolution, this should be regarded 
as a rare or exceptional course to 
take, and some tangible reason will 
generally be required to justify such 
an exceptional course.’

Eady J was persuaded that the 
circumstances were sufficiently 
uncertain and exceptional to grant 
the adjournment sought.

In our opinion, it is arguable that a 
claimant with mesothelioma seeking 
an adjournment in order to undergo a 
trial course is sufficiently exceptional 
that an adjournment should be allowed. 
The following points are emphasised:

a. Immunotherapy is a potentially 
life extending treatment for an 
individual with an otherwise 
alarmingly low life expectancy.

b. The claimant’s low life 
expectancy is directly caused by 
the tort for which compensation 
in all respects is being claimed.

c. It will not be possible for the 
vast majority of claimants to 
undergo immunotherapy unless 
it is funded by the defendant.

d. There is a real possibility that 
claimants will be suitable to 
undergo the treatment course 
(thus Adan may be distinguished). 
This will be capable of being 
supported by preliminary medical 
evidence, in quite generalised 
format at this stage, as to the 
nature of the treatment and the 
prospects of the claimant being 
assessed as suitable, and the 
ultimate prospects for success.

e. Because of the fast-moving 
nature of the condition, the 
assessment must be done 
rapidly and any adjournment 
will therefore be short, so 
that the period of uncertainty 
for defendants is minimised, 
and neither oppressive nor 
prejudicial.

To date, there is no direct guidance 
from the Court of Appeal on such 
adjournment, and we echo the 
sentiment in McGregor on Damages 
(19th Edition) that this is certainly 
overdue, and, because of the increasing 
incidence of this form of claim, 
becoming more and more necessary.

Lump sum award

The traditional method of calculating 
a lump sum for future medical 

expense is to calculate the claimant’s 
life expectancy and award damages 
for the cost of medical expenses 
until death, or for as long as the 
treatment/expense is predicted to 
continue (see, for example, Mitchell v 
Mulholland No 2 [1972] 1 QB 65).

Such a method creates a 
significant risk of substantial over- 
or under-compensation if applied 
to the cost of immunotherapy, for 
the following reasons:

a. The effect of immunotherapy 
is uncertain. As noted above, 
it may have no effect, or in 
contrast, it may lead to a 
reduction in the size of a tumour.

b. Each session of immunotherapy 
treatment is very costly.

c. Life expectancy of mesothelioma 
patients is short and potentially 
very variable. The treatment is, 
of course, intended to extend it, 
but even if successful, it will be 
impossible to predict in advance 
how this will affect the claimant’s 
actual life expectancy, although 
the overall description ‘short’ will 
generally be appropriate. 

d. With very expensive treatment 
continuing month by month, a 
difference between estimated 
and actual date of death in 
months will be likely to result 
in a substantial over/under 
payment in percentage terms.

The periodical payments alternative

One solution may be the court’s power 
to award periodical payments, certainly 
once the initial assessment has been 
done and the decision is taken for the 
claimant to undergo the full treatment.

The use of PPOs will not avoid the 
earlier problem of paying for the 
assessment. PPOs for the full 
treatment cannot be made conditional 
on the outcome of the assessment, so 
that it remains appropriate to try to find 
out the results of assessment before 
the court moves to make its orders for 
compensation, in whatever form. 

The decision of Mitting J in Godbold 
v Mahmood [2005] EWHC 1002 
(QB);[2006] P.I.Q.R. Q5 illustrates that a 
particularly important factor in favour 
of granting periodical payments is 
uncertainty as to life expectancy.

Of course, from many claimants’ 
point of view, periodical payments 

are imperfect: they necessitate 
an ongoing relationship between 
claimant and defendant and they may 
be considered to prevent complete 
resolution of the dispute. For as long 
as the discount rate is negative, PPOs 
are or should be more attractive to 
defendants, but perhaps by reason of 
ingrained attitudes, many defendant 
insurers still prefer to avoid those 
ongoing financial relationships and 
inability to ‘close the file’, so that 
there remains scope for the claimant 
to leverage a defendant’s aversion 
to periodical payments to maximise 
their lump sum recovery. 

This may be of limited help, however, 
where the timescales involved are 
necessarily short, and, in context, 
defendants will inevitably contend 
that the prospects of success for 
the life-extending treatment are 
negligible in fact, so that (even if it 
is appropriate to make an award for 
these costs at all) small multipliers 
should be used to compute the 
appropriate lump sum award.

This is an interesting and rapidly 
developing area of quantum 
assessment, and we can expect to see 
some judicial activity on the point in 
coming months and years. There is no 
doubt in our view that the courts have 
the power and flexibility of process to 
cope with the particular demands of 
this head of loss, using combinations 
of interim payment, adjournment of 
determination of quantum in this head 
of loss, and perhaps PPOs.

Of course, one problem for claimants 
is that in order to argue this point, 
they may need to prolong litigation 
in circumstances where their life 
expectancy is very short, in relation 
to a head of loss which necessarily 
dies with them. It may be that it will 
require cases where liability is in 
any event fully disputed, or the living 
claimant wishes to recover in relation 
to other disputed heads of loss, 
for example for dependents, and is 
prepared to go to trial; in which case 
this head can be maintained for court 
decision also. 
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