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 The FCA policy statement  

on non-financial misconduct

What is PS25/23?
PS25/23 finalised the FCA guidance on non-financial misconduct (NFM) and brought its policy work on NFM 

to a close. The FCA announced (perhaps warned) that it ‘will now focus on how firms are tackling [NFM] 

in practice’. The guidance will come into force on 1 September 2026, at the same time as the new Code of 

Conduct (COCON) 1.1.7FR.

The guidance explains how firms can apply FCA rules on minimum standards of behaviour, and the factors 

they should take into account when assessing fitness and propriety. COCON 1.1.7FR will bring into the scope of 

COCON, serious cases of unwanted conduct against a colleague at Senior Managers and Certification Regime 

(SMCR) firms (there are around 37,000 SMCR firms), with such behaviour to become grounds for a finding of 

misconduct under the regulatory regime. 

Amendments to COCON: application and purpose
The new rule captures NFM against a wide range of individuals beyond employees; for example, employees 

of service providers. This breadth of coverage goes well beyond the scope of employment law, reflecting a 

deliberate focus on protecting all those that may be affected by NFM. 

Consistent with the proposals in its consultation paper CP25/18, there is a comprehensive new section 

(COCON 1.3), which provides non-exhaustive factors to help define when such conduct can be strictly 

considered to be outside of COCON (private or personal) or would fall within it. COCON 1.3.9G and COCON 

1.3.17G provide illustrated examples and guidance on when misconduct in an individual’s private or personal life 

may be material to an assessment of fitness and propriety under FIT. 

Guidance on individual conduct
Two examples of individual conduct that would be a breach of Rule 1 of COCON (acting with integrity) are 

added to COCON 4.1.1G. These are subjecting a fellow member of the workforce to ‘significant detriment’ for 

using the firm’s whistleblowing procedures; and harassment of a fellow member of the workforce (see COCON 

4.3 discussed below). 

Last December, the FCA published policy statement 
PS25/23, introducing amendments to its Code of 
Conduct sourcebook, together with accompanying 
guidance which explains how non-financial 
misconduct forms part of the Fit and Proper test 
sourcebooks. This article follows up on ‘Biting the 
bad apples’ in the September/October 2025 ELA 
Briefing by summarising the key elements of PS25/23 
and offering observations on the new regime.
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As to Rule 2 (due skill, care and diligence), COCON 4.1.8G now includes comprehensive new provisions relating 
to the positive duties of managers and includes a duty to prevent harassment; and a non-exhaustive list of 
examples of breaches, which includes a failure to take reasonable steps to protect staff from NFM and failing 
to take such complaints seriously. Managers will be able to argue that they have not breached Rule 2 on the 
basis that they acted reasonably (some of the relevant factors regarding reasonableness are set out in COCON 
4.1.8C). 

The reference to ‘significant’ whistleblowing detriment is regrettable: arguably all whistleblowing detriment 
is significant. Furthermore, it is notable that victimisation and other forms of discrimination (not least direct 
discrimination) are not included, which is consistent with COCON 1.1.7FR(4) which makes no reference to 
protected characteristics. This approach was in response to the feedback from firms that it would be too 
difficult to implement (paragraph 2.30). Accordingly, firms will need to carefully assess which regime applies in 
each case of NFM.

Guidance on harassment 
The general non-exhaustive factors for assessing compliance (COCON 3.1) are unchanged and remain the 
starting point for determining whether a breach has occurred. Subject to that, NFM would be a breach of Rule 
1 or Rule 2 if it is the type described in COCON 1.1.7FR(4) and it involves a lack of integrity or a failure to act with 
due skill, care and diligence (COCON 4.3.3G).

A new COCON 4.3 provides comprehensive, specific guidance on NFM. Under COCON 4.3.6, there are four 
factors to consider in deciding if the conduct falls within 1.1.7FR(4): whether the conduct was ‘serious’; its effect; 
its purpose; and various factors set out in COCON 4.3.16G to 4.3.18G. The FCA stresses that the new rule is only 
intended to cover conduct that is serious (at COCON 4.3.7G). As to whether misconduct is serious enough to 
amount to a breach of COCON, COCON 4.3.8 sets out the factors to take into account, which include whether 
the conduct would justify dismissal. 

Although the factors are useful, no illustrations of seriousness are provided in PS25/23 and arguably there is 
wide scope to justify a finding either way. It may be the case that the reference to justifying dismissal will be 
the most useful factor for firms, who will need to consider employment law to determine whether the conduct 
amounts to gross misconduct. Furthermore, although conduct related to protected characteristics is not 
explicitly included in the seriousness factors, it is likely to be considered serious (para 2.30).

‘Effect of the conduct’ is explained at COCON 4.3.12G to 4.3.14G, which substantially adopts the requirements 
under section 26(4) of the Equality Act 2010 (EqA). There is guidance on ‘purpose’: essentially stating that there 
may be a breach of COCON if there is the prescribed intent even when it does not have that effect. The further 
factors to be considered are set out in COCON 4.3.16G to 4.3.18G, which bring in cases where the relevant effect 
occurs to a witness to the conduct. 

Observations
The guidance suggests that the FCA has listened carefully to feedback provided in the consultation, for 
example, regulatory alignment with banks and more alignment with employment law. There has been a 
significant effort to explain COCON 1.1.7FR and the use of flow diagrams is useful as are the examples of 
conduct which fall outside private or personal life (COCON 1.3.7G) both in relation to COCON and FIT. Many 
firms (and regulatory lawyers) may need to turn to employment lawyers (or at least employment law) to better 
understand the principles of harassment (under COCON 1.1.7FR) and whether conduct can justify dismissal (as 
part of the seriousness factors under COCON 4.3.6G). 

The requirement of seriousness may curtail the incidents of unwanted conduct that would amount to a 
breach of COCON, but would otherwise amount to harassment under s.26 EqA. The application and scope of 
the rules are much wider than employment law, which is a significant step towards positive cultural change. 
The ‘reasonable steps’ obligations introduced for managers (COCON 4.1.8) do not go as far as an obligation to 
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take all reasonable steps, which would have been in line with the amendment to s.40A EqA recently made by 
s.20 of the Employment Rights Act 2025 (ERA). Taking into account the potential career-ending consequences 
of breaches of COCON, the FCA approach is arguably proportionate. 

The changes are a significant movement towards changing behaviour at FCA-regulated workplaces. When 
read with the changes to employment law enacted under ss.20-24 ERA, there is a positive policy drive to 
change culture and to prevent harassment.
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