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Introduction

* alocal housing authority must comply with the provisions of Part 6 in allocating housing
accommodation: section 159(1) HA 1996

* alocal housing authority must have a scheme for determining priorities and the procedure to be
followed in the allocation of housing stock: section 166A(1) HA 1996

* in determining priorities the scheme must be framed so that reasonable preference is given to
prescribed categories of applicants: section 166A(3) HA 1996

* the authority may only allocate housing to eligible and qualifying persons: section 160ZA HA 1996

* The power to set qualification criteria in section 160ZA (7) is subject to the reasonable preference
requirement in section 166A (3)
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SECTION 166A (5)

(5) The scheme may contain provision for determining priorities in allocating housing accommodation to
people within subsection (3); and the factors which the scheme may allow to be taken into account include—

(a) the financial resources available to a person to meet his housing costs;
(b) any behaviour of a person (or of a member of his household) which affects his suitability to be a tenant;

(c) any local connection (within the meaning of section 199) which exists between a person and the
authority’s district.
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CODE OF GUIDANCE

* alocal housing authority shall in the exercise of its functions have regard to such guidance as may
from time to time be given by the Secretary of State a local housing authority shall not allocate
housing accommodation except in accordance with their allocation scheme: section 169 HA 1996

* Paragraph 3.26 of the Code of Guidance :

“In framing their qualification criteria, authorities will need to have regard to their duties under
the equalities legislation, as well as the requirement in s.166A(3) to give overall priority for an

allocation to people in the reasonable preference categories.”
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WIDE DISCRETION

R (Ahmad) v Newham LBC [2009] UKHL 14

Local authorities have a wide discretion as to the principles on which their scheme should be framed
and the way in which housing accommodation should be allocated

“...such a policy [an Allocations Scheme] must comply with the statutory requirements and with the
general public law requirement of rationality. It must, of course, be lawfully and fairly operated, for
example without unlawful discrimination.”
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ALLOCATION SCHEME REQUIREMENTS

* alocal housing authority shall not allocate housing accommodation except in accordance with their
allocation scheme: section 166A(14) HA 1996

R (Flores) v Southwark LBC [2020] EWCA Civ 1697

“Section 166A(14) requires a local authority to comply with the Allocation Scheme which it is
established, not only when deciding which applicant should be selected or nominated for a particular
property, but also when deciding where on the waiting list an applicant should be placed.”
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INTEPRETATION OF SCHEME

* The meaning of a housing allocation scheme, like that of any other comparable policy document, is
for the court to determine but in interpreting the meaning of an allocation scheme, a court should
adopt a practical, common sense, non-legalistic approach which allows a degree of flexibility for
individual cases

R (Ariemuguvbe) v Islington LBC [2009] EWCA Civ 1308
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INTERPRETION: NURV BIRMINGHAM CC [2020]
EWHC 3526 (Admin)

The First Claimant’s household comprised of the First Claimant and her three adult daughters

The Second Claimant has cerebral palsy with spastic diplegia

The Occupational Therapy Service assessed the Second Claimant as requiring an adapted property

Policy

To enable the best use of the Council and partner registered provider stock, properties will be allocated to
those applicants who need that size and type of property.

As such, preference for houses with two or more bedrooms will be allocated to families with dependent
children.

Sheltered housing and extra care accommodation will be allocated to older people.

Properties with adaptations will be allocated to persons with a physical or sensory disability.”

dS doughty street
- chombers



INTERPRETION: NURV BIRMINGHAM CC [2020]
EWHC 3526 (Admin)

As a result of the Second Claimant’s disability, the Claimant was only permitted by the Defendant to bid on
four-bedroom properties that were adapted or adaptable.

In 2019 Council stated that in the exercise of its discretion the First Claimant was now eligible to bid for
three bedroomed property

The First Claimant made a bid and as of 7 July 2019 was listed on the website as being at bid position one
The Defendant then withdrew the First Claimant’s bid.

Your client’s children are all adults, and therefore she is classed as not having dependent children.

Your client continues to be eligible to bid for accommodation, including bids for flats and
maisonettes.
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INTERPRETION: NURV BIRMINGHAM CC [2020]
EWHC 3526 (Admin)

* The local authority had acted unlawfully and in breach of its own allocation policy by skipping the
claimant’s bid for the adapted property because she had no children in the family unit. The true
construction of the scheme was to give families with children a head start in being considered for a
house.

* However, it had been operated unlawfully so that the absence of children in a family was treated as
decisive for any allocation decision.

* Nothing in the scheme explained what weight should be allocated to families with children in
comparison with other applicants. That lacked transparency and predictability, and had led
unsurprisingly to an effective automatic decision in favour of any family with children.

* Further, the local authority had allocated adapted housing to families with children who did not need the
adaptations, cutting across its duty to make reasonable adjustments towards disabled people. The local
authority had misunderstood its own scheme and acted unlawfully in its implementation .
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ACADEMIC CLAIMS: NUR v BIRMINGHAM CC

* The claimants had permission to review the lawfulness of the allocation scheme, in particular to
determine whether the local authority was acting lawfully in preferring applicants with children over
applicants with dependent disabled adults.

* The claimants did not cease to have standing under CPR Pt 54 as a result of the discretionary offer of
accommodation.

 Further, a public body could not avoid legitimate examination of the lawfulness of its decision-making
process by making an exception for an individual affected by that process, and then argue that the
challenge to the process should not proceed because it was rendered “academic” by the exception it had
made.

* Claim for damages and declaratory relief.

dS doughty street
- chombers


https://uk.westlaw.com/Document/I11715E90E45011DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)

SECTION 166A (3)

(3) As regards priorities, the scheme shall, subject to subsection (4), be framed so as to secure that reasonable
preference is given to—

(a) people who are homeless (within the meaning of Part 7);

(b) people who are owed a duty by any local housing authority under section 190(2), 193(2) or 195(2) (or
under section 65(2) or 68(2) of the Housing Act 1985 ) or who are occupying accommodation secured by any
such authority under section 192(3);

(c) people occupying insanitary or overcrowded housing or otherwise living in unsatisfactory housing
conditions;

(d) People who need to move on medical or welfare grounds (including any grounds relating to a disability);
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Reasonable preference

a. Housing authorities should avoid setting criteria which disqualify groups of people whose
members are likely to be accorded reasonable preference for social housing but may wish to adopt
criteria which could disqualify individuals who satisfy reasonable preference requirements, e.g., if

they are disqualified for antisocial behaviour (paragraph 3.27).

b. In framing their allocation scheme to determine allocation priorities, housing authorities must

ensure that reasonable preference is given to the statutory prescribed categories under section

166A (3) (paragraphs 4.4. 4.5, 4.7).
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Reasonable preference

R (Ward) v Hillingdon London Borough Council, R (Gullu) v Hillingdon London Borough Council [2019]
EWCA Civ 692, [2019] HLR 30 CA,

» All eligible persons included in the “reasonable preference’ groups must be treated as qualifying for
inclusion in the allocation policy.’

* Being given a reasonable preference is no more than being given a head start, it is possible for an

applicant to be given a reasonable preference and never to be allocated accommodation (R (Lin) v Barnet
LBC [2007] EWCA Civ 132 [2007] HLR 30 [25])).
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Reasonable preference

R (Jakimaviciute) v Hammersmith & Fulham LBC [2014] EWCA Civ 1438 [2015] PTSR 822 CA

Allocations scheme stated that homeless applicants placed in long term suitable temporary accommodation
under the main homelessness duty would not normally qualify for inclusion on the authority’s register,
unless the property did not meet the needs of the household or was about to be ended through no fault of
the applicant.

* The duty under section 166A (3) to frame the allocation scheme so as to secure that reasonable
preference was given to certain classes of people was a fundamental requirement which applied to the
arrangements for allocation as a whole, including the setting of any qualification criteria.

* The reasonable preference duty applied on its face to the framing of the scheme as a whole and so as to
require the giving of reasonable preference to all those specified, not just to those who were qualifying
persons, and the setting of the qualification criteria was subject to the reasonable preference duty.

* Scheme amounted to a breach of the reasonable preference duty in that it impermissibly attempted to
redefine the preference class identified in section 166A(3)(b); and no reasonable authority would have
concluded that the policy gave a reasonable level of preference to that class.
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Allocations scheme and the Equality
Act 2010

e Direct discrimination: s.13
* Discrimination arising from disability: s. 15
* Indirect discrimination: s.19

* Discrimination by failing to make reasonable adjustments: s. 21
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Part 3: Services and public functions

* Exercise of public function / provision of services — s.29

* Section 29(6) a person must not in the exercise of a public
function must not do anything that constitutes discrimination

* Section 29(7)(b) a duty to make reasonable adjustments
applies to a person who exercises a public function/service
provider

}
doughtu street
th- ChQF%bE;IJI’S



Reasonable adjustments: section 20

Where a provision, criterion or practice of A’s puts a disabled person at a
substantial disadvantage in relation to a relevant matter in comparison with
persons who are not disabled, then A is under a duty on to take such steps as it is
reasonable to have to take to avoid the disadvantage

* For the Furposes of section 20 EqA 2010, “substantia
or trivial (section 212(1) EgA 2010).

» “Disadvantage” is not defined in the EgA. It includes a denial of choice and “it is
enough that the person can reasonably say that they would have preferred to be
treated differently” (paragraph 5.10 EHRC Services Code).

* Under paragraph 2(5) of Schedule 2 ““Being placed at a substantial disadvantage
in relation to the exercise of a function means ... if a person is or may be
subjected to a detriment in the exercise of the function, suffering an
unreasonably adverse experience when being subjected to the detriment

I”

means more than minor
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Failure to make reasonable
adjustments: section 21

* Failure to comply with the duty to make reasonable adjustments
constitutes discrimination

* |f a Part 3 claim there is an anticipatory duty to make reasonable
adjustments.

e |f a part 4 claim then duty applies only if A“receives a request from or
on behalf of the tenant or a person entitled to occupy the premises to
take steps to avoid the disadvantage” sch. 4 par~c &) ~nd 2/K)
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PCP

* PCP not defined in the Equality Act 2010.
* In Ishola v Transport for London [2020] EWCA Civ 112 it was held that:

* Provision, criterion or practice were ordinary English words

» All three words carry the connotation of a state of affairs (whether framed
positively or negatively and however informal) indicating how similar cases
are generally treated or how a similar case would be treated if it occurred

again. It seems to me that practice here connotes some form of continuum in
the sense that it is the way in which things generally are or will be done.

* Allocations policies qualify as a PCP
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Essop v Home Office [2017] | WLR 1343

* Don’t have to show reason why a PCP puts one group sharing a PCP at a
disadvantage; enough that it does .

 Protected characteristic need not be the reason for the less favourable
tre]:c?tmgnt, needs a causal link between the PCP and the disadvantage
suffered.

* Aim is to achieve a level playing field — where people sharing particular PC
are not subject to requirements which many of them cannot meet but
which cannot be shown to be justified. Aim is to achieve equality of results.

e Reasons why one group may find it harder to comply with the PCP than
others are many and various.

* Reason for disadvantage need not be unlawful in itself
* No requirement that every member of a group be put at a disadvantage.

« Commonplace for particular disadvantage to be established on the basis of
statistical evidence.

* Always open to Respondent to show that PCP is justified
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Adverse impact: burden of proof
* 5136:

“(2) If there are facts from which the court could decide, in the absence of any other
explanation, that a person (A) contravened the provision concerned, the court must
hold that the contravention occurred

(3) But subsection (2) does not apply if A shows that A did not contravene the
provision”

* First stage: evidential burden on claimant to demonstrate prima facie case
on all the facts/evidence

 Burden then shifts to defendant to demonstrate no discrimination on
balance of probabilities

e Court entitled to draw adverse inferences: e.g. Base Childrenswear v
Otshudi [2019] EWCA Civ 1648 (wholly untruthful reasans far dismissal of
Black employee)
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Administrative court /county court?

Hamnett v Essex County Council [2014] 1 WLR 2562

* The clear intention of Parliament is that claims under section 29 must
be brought in the county court.

* In general the Administrative Court is not well suited to hear factual
disputes of the sort that may arise under section 29 and other similar
provisions of the 2010 Act.

* Normally permission would not be granted where there is an
adequate alternative remedy.
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Remedies

* The county court has power to grant any remedy which could be granted in
proceedings in tort or on a claim for judicial review: section 119(2)

* Tortious damages for consequential loss, damage and injury
* Injunctive relief

* Quashing orders, mandatory orders and declaratory relief

* An award of damages may include compensation for injured feelings
whether or not it includes compensation on any other basis: section 119(4)

* |n cases of unintentional indirect discrimination, the county court must not
make an award of damages unless it first considers whether to make any

other disposal: sections 119(5) and (6)
dq doughty street
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Injury to feelings

e Vento v Chief Constable of West Yorkshire Police [2003] IRLR 1 sets out
‘bands’ for damages which were amended in Da’Bell v NSPCC [2010]
I.R.L.R. 19, most recently uprated in April 2021by Joint Presidential
Guidance issued in the Employment Tribunals:

* Lower band (for the least serious cases, e.g. a one-off or isolated
incident of discrimination) - £990 to £9,900

* Middle band (which is used for serious cases that do not merit an
award in the highest band) - £9,900 to £29,600

* Top band (for the most serious cases, such as where there has been a
campaign of discrimination: £29,600 to £49,300
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Allocations

R (H) v Ealing London Borough Council [2017]

* The Council’s Working Households Priority allocations scheme
discriminated inter alia against disabled persons who were less likely
to be able to satisfy its requirements of needing to be in work to be
eligible for an allocation than non-disabled persons.

* There had been an initial failure to comply with section 149(1) EqA
2010 by failing to provide a proper equality impact assessment. There
was no analysis of the number of non-working disabled people who
had been overtaken or were at risk of being overtaken by working
people lower down the same priority band or on a lower band.
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R (Ward & Others) v Hillingdon LBC [2019] EWCA Civ 692

a. The court had to be satisfied that an allocations policy did not unlawfully discriminate

b. In a case of indirect discrimination the comparison was between groups rather than individuals [57]. There was no
requirement that the PCP in question put every member of the group sharing the particular protected characteristic at

a disadvantage

c. The groups for comparative purposes consisted of those who shared the relevant protected characteristic and those
who did not. The fact that some members of the comparator group were also disadvantaged by the PCP did not

negate indirect discrimination if a higher proportion of the protected group suffered that disadvantage

d. There was no requirement under the Equality Act 2010 for the Claimant to show why the PCP put one group sharing a

particular protected characteristic at a particular disadvantage when compared with others. It was enough that it did
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R (Ward & Others) v Hillingdon LBC [2019] EWCA Civ 692

a. The burden lay on the policymaker to justify the impugned PCP - this it had failed to do by the

material it relied on.

b. The key principle was the goal of equality of outcome. If a PCP resulted in a relevant relative
disadvantage as regards one protected group, any measure relied on as a safety valve had to

overcome that relative disadvantage.

c. There was no evidence that the safety valves within the allocation policy had actually operated to

eliminate the disadvantage to the protected groups.

d. The authority had not attempted to justify the indirect discrimination in the sense of

acknowledging that there was discrimination and explaining why it was justified.
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R (Ward & Others) v Hillingdon LBC

* Compliance with the public sector equality duty involved a duty of
inquiry. In formulating a policy it was not incumbent on a policy
maker to assess the potential indirect discriminatory effect on every
conceivable group that shared a protected characteristic. By 2016
when a court challenge had been made, the authority ought to at
least have considered the position of the protected group and its
failure to do so was a breach of the public sector equality duty.
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Nur v Birmingham CC [202]1] EWHC 1138

The policy

» To enable the best use of the Council and partner registered provider
stock, properties will be allocated to those applicants who need that
size and type of property.

* As such, preference for houses with two or more bedrooms will be
allocated to families with dependent children.

* Sheltered housing and extra care accommodation will be allocated to
older people.

* Properties with adaptations will be allocated to persons with a
physical or sensory disability.”
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Nur v Birmingham CC - facts

* The Council’s Occupational Therapy Service assessed the Second
Claimant as requiring an adapted property.

* This meant that her mother, the First Claimant could only realistically
bid for adapted accommodation or accommodation that was said to

be capable of being adapted.
* There was no adapted accommodation that was not a house.

* The policy was operated by the Council’s officers so that the absence
of children in a family was treated as a decisive matter for any
allocation decision — so a family with children under 18 would always
trump a family with a disabled child over 18.
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ONS Report 2020

* Disabled people are far more likely to live in social housing than non-
disabled people (24.9% of disabled people as opposed to 7.8% of non-
disabled people.

* Disabled people aged 24 and over are significantly more likely to live
with their parents than non-disabled people in the same age group. For
those between 30-34 years old, 15.5% of disabled people lived with
their parents compared to 9.5% of non-disabled people

* Disabled people with autism and those with severe learning difficulties
are by far the most likely to live with their parents into adulthood.
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Decision = indirect discrimination s.19

* Council had misunderstood its own policy by treating the presence of
children under 18 as decisive when allocating houses.

* No defence to a discrimination claim for the unintentional discriminator to
say that they were unaware of the discriminatory effect of the decision
making system.

* The comparison was between persons on the register who were applying
for properties and had a disabled person in their household and persons
who did not have a disabled person in their household.

* Non-disabled households were able to bid for all properties on the
Council’s list.
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Decision = indirect discrimination —s.19

* Disabled households were only in practice, able to have any chance of
bidding successfully for adapted properties.

* The pool of potential properties was further diminished by the rule
which gives priority for houses to households with children.

* This was a particular disadvantage.

* Also relevant to take account of the fact that disabled households
were less likely to be able to bid successfully for houses than non-
disabled households because they were less likely to have a child in
their household.
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Decision = indirect discrimination —s.19

* Decision to offer a measure of preference to houses for families with
dependent children was a legitimate aim.

e But council had failed to show that proportionate.

* Obliged to look at how the Council’s policy worked out in practice. Not limited to
looking at the words of the policy itself.

* The reasons advanced to justify giving a preference for houses to households with
dependent children aﬁcplied equally to households where a member was a young

adult with learning difficulties.

* No evidence to show that the remaining pool of properties that were available to
disabled households left disabled households without children with a reasonable
pool of properties they could bid for.

* Not an answer to say that the Council retained a discretion to allocate property
outside of the bidding system
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Decision - reasonable adjustments

* Allocation policies fell within Part 3 and not Part 4 because the authority
was providing accommodation solely in the exercise of a public function.

* This meant it was under a a pro- active duty to make reasonable

adjustments under section 29(7) as opposed to the reactive duty under
Part 4.

* The question was whether the Council’s housing allocation policy operated

in practice put disabled people at a “substantial disadvantage -i.e. more
than minor or trivial. It did.

* The Council had taken no steps to adjust the policy as operated to meet the
needs of disabled people.
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Decision - reasonable adjustments

* Adjustments that could have been made were:

* Properties that were adapted to meet the needs of disabled persons could
be exempted from the automatic preference given for all houses to
households with children

* |f the preference given for all houses to households with children
(presently all adapted properties) was to be maintained, pro-active steps
could be taken to enable disabled people to secure other suitable
accommodation when applying the policy.

* information being provided to bidders about whether a non-house property was

“adaptable”
* measure of preference could be given to disabled households in app(I}/ing for
properties which could be adapted to meet the needs of the disable
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PSED

* One of the purposes of the PSED is to ensure that unintended
discrimination is identified by a public body before it results in
individuals with protected characteristics from suffering adverse

outcomes.

* Accepted by the Council that this made it very difficult for it to
demonstrate that it had discharged its Public Sector Equality Duty
because it simply did not have any reliable information to enable
Council officers or members to know how the scheme was working
and whether the scheme was, in practice, impacting adversely on any
group of Birmingham residents with protected characteristics.
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PSED

* The EIA could not be criticised for not having foreseen every single problem
arising from the interaction of different policy decisions.

* The Council never reviewed how the policy was working in practice and
they did not undertake any analysis to see how the scheme was impacting
on those with protected characteristics at any point after 20 April 2017
when the policy became live.

* The Council had been operating a scheme for the past 4 years without
knowing whether, in practice, the scheme achieved the objectives which
were set out when the scheme was launched or had unintended
consequences which impacted adversely on groups of Birmingham
residents with protected characteristics.
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Damages - Nur

Damages relatively modest.

“It may well be that, even if the Council had made the adjustments that it ought to have made to the
policy to remove the disadvantages suffered by Mrs Nur, the intense competition for suitable
properties would not have resulted in Mrs Nur securing a property at an early stage. She clearly ought
to have secured a suitable property earlier than she did, but the very significant mismatch between
supply and demand may well mean that she would not have been allocated a property a significant

time prior to the issue of these proceedings ”
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Section 160ZA Housing Act 1996

(6) ...a person may be allocated housing accommodation by a local housing authority in England
(whether on his application or otherwise) if that person —

(a) is a qualifying person within the meaning of subsection (7) , or

(b) is one of two or more persons who apply for accommodation jointly and one or more of the
other persons is a qualifying person within the meaning of subsection (7).

(7) Subject to subsections (2) and (4) and any regulations under subsection (8), a local housing
authority may decide what classes of persons are, or are not, qualifying persons...
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Section 166A Housing Act 1996

(3)
(a)
(b)
(c)
(d)
(e)

As regards priorities, the scheme shall, subject to subsection (4), be framed so as to secure
that reasonable preference is given to —

people who are homeless (within the meaning of Part 7);

people who are owed a duty by any local housing authority under section 190(2), 193(2), or
195(2)... or who are occupying accommodation secured by any authority under section
192(3);

people occupying insanitary or overcrowded housing or otherwise living in unsatisfactory
housing conditions;

people who need to move on medical or welfare grounds (including any grounds relating to
disability); and

people who need to move to a particular locality in the district of the authority, where
failure to meet that need would cause hardship (to themselves or to others)...

www.doughtystreet.co.uk
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Section 166A Housing Act 1996

(5) The scheme may contain provision for determining priorities in allocating housing
accommodation to people within subsection (3); and the factors which the scheme may

allow to be taken into account include — ... (c) any local connection (within the meaning of
section 199) which exists between a person and the authority’s district.

* A person has a local connection with the district of a LHA if he has a connection with it (a)
because he is, or in the past, was normally resident there, and that residence is or was of his

own choice, (b) because he is employed there, (c) because of family associations, or (d)
because of special circumstances: s. 199 Housing Act 1996.

C‘-\_ www.doughtystreet.co.uk
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Allocation of accommodation guidance for LHAs
(Eng)

* LHAs must “have regard” to this guidance: s.169(1) HA1996.

* LHAs must have regard to their duties under the equalities legislation and the requirement in
s.166A(3) to give overall priority for an allocation to people in reasonable preference
categories: [3.26]

* LHAs should avoid setting criteria which disqualify groups of people whose members are likely
to be accorded reasonable preference. However, LHAs may wish to adopt criteria which would
disqualify individuals who satisfy reasonable preference requirements: [3.27]

J
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Challenging allocation schemes: residency

* Residency requirements clearly contemplated in legislation and guidance.

* A housing allocation scheme adopted by a local housing authority must “be lawfully and fairly
operated, for example without unlawful discrimination”: R (Ahmad) v Newham LBC [2009]

UKHL 14 at [14].

e Considering two recent challenges to residency requirements:

* R (Montero ) v Lewisham LBC : challenge on basis residency requirement inconsistent with
s.166A(3) requirement to give reasonable preference

* R (Gullu) v Hillingdon LBC: challenge on basis residency requirement discriminatory

]
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R (Montero) v Lewisham LBC [2021] EWHC 1359 (Admin)

The scheme:

* An applicant who did not have a local connection with the borough would have their
application disqualified for six months (subject to reinstatement in exceptional circ).

* Local connection = currently resident in the borough and have been for five years.

C argued:

e Scheme did not comply with requirement under s.166A to secure reasonable preference

was given to certain people, including those occupying overcrowded accommodation, such
as the C.

* |t was unlawful to impose a disqualification criterion pursuant to s.160ZA that excluded a
sub-group of persons who fell within the reasonable preference provisions
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R (Montero) v Lewisham LBC [2021] EWHC 1359 (Admin)

Held:

* The power to set disqualification criteria is subject to the reasonable preference
requirement: citing R (Jakimavicuite) v Hommersmith and Fuulham LBC [2015] PTSR 822

* However, it does not follow there can be no disqualification of any person in a reasonable
preference category.

* Section 166A(3) did not specify which factors might or might not diminish or nullify a
reasonable preference — this was a matter for an LHA’s judgment.

* The use of qualifying criterion based on residence in an LHA’s scheme is not, in principle,
at odds with section 166A(3).

* Here, the qualification criterion did not fundamentally cut across the relevant reasonable
preference category and was accordingly lawful.
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R (Montero) v Lewisham LBC

* Adistinction is to be drawn between:
* (i) attempting to thwart the statutory scheme by redefining it, which is impermissible,

* (ii) adopting a rule excluding individual applicants by reference to factors of general
application, such as residency, which is permissible: [66]

* See Jakimaviciute where homeless applicants did not qualify if they had been placed in long-
term suitable temporary accommodation. Held to be unlawful: (a) at odds with statutory

preference given to all homeless applicants; (b) great majority of people in that class (87%)
disqualified.
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R (Montero) v Lewisham LBC

e “...the use of qualifying criterion based on residence is not fundamentally at odds with the gist
or purpose of section 166A(3)” : [68]

* In principle, disqualification on the basis of residency is acceptable: citing Jakimaviciute.

* In practice, considering the statistics before the court:
* Csays excluded portion of relevant category is about a third CF. Jakimaviciute

* This is consistent with view qualification criterion does not fundamentally cut across the
relevant reasonable preference category.

J
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]
R (Montero) v Lewisham LBC

* Considering statutory guidance saying LHA should avoid setting criteria which disqualify those
likely to be accorded reasonable preference, Henshaw J held at [71]:

“I do not read the... passage... as meaning that authorities should avoid criteria that would
result in the disqualification of any person within a reasonable preference category... It
seems more likely that the passage is aimed at discouraging criteria which, whilst at face
value seeming unobjectionable, will, in practice, be likely to have a disproportionately
adverse effect on persons within a reasonable preference category.”

J
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R (Gullu) v Hillingdon LBC [2019] EWCA Civ 692

The scheme:

* only persons who had lived in borough for ten continuous years could join the housing
register (‘residence qualification’), with some exceptions including for those with
reasonable preference

* additional preference given to households with ten years’ continuous residence (‘the
residence uplift’).

Cs argued:

* Indirect discrimination on grounds of race against persons of Irish traveller descent.
* Indirect discrimination on grounds of race against a Kurdish refugee of Turkish nationality.

J
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R (Gullu) v Hillingdon LBC

Held:

* Rightly conceded Irish travellers and non-UK nationals had protected characteristic of race,
and that residency requirement disadvantaged these groups.

* The LHA had not attempted to justify the indirect discrimination. Instead, it had tried and
failed to show that, taking the scheme as a whole, the negative effect on the relevant
protected groups had been overcome.

* Taken as a whole, the allocation policy discriminated against the two protected groups,
contrary to ss.19 (indirect discrimination) and 29 (service provider) Equality Act 2010.
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R (Gullu) v Hillingdon LBC

* “Protection against unlawful discrimination, even in an area of social and economic policy, falls
within the constitutional responsibility of the courts. Even in the area of welfare benefits,
where the court would normally defer to the considered decision of the policy maker, if that
decision results in unjustified discrimination, then it is the duty of the court to say so...” : [49].

BUT see [95] where refer to ‘MWRF’ test applying to some stages of considering
justification.

* Following ZK v Hackney LBC [2020] UKSC 40, it appears the correct approach is that the
‘manifestly without reasonable foundation’ test for justification does not apply in Equality Act
2010 cases (albeit this was not considered directly in ZK): Housing Allocation and
Homelessness at [4.257].

C‘-\_ www.doughtystreet.co.uk

54



R (Gullu) v Hillingdon LBC

* The PSED is relevant to justification of indirect discrimination.

* Itis not incumbent on policy maker to assess potential indirect discriminatory effect on every
conceivable group that shares a protected characteristic. It needs to be shown the policy
maker has given adequate thought, conducting such inquiries as might be necessary, to decide

which particular protected groups ought to be considered. If having done so, a particular group
is overlooked, that, without more, would not be a breach: [72].

* By the time the omission was brought to the D’s attention, should have considered the position
of non-UK nationals and therefore in breach: [74]
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R (Gullu) v Hillingdon LBC

* Ex post facto reasons are subject to greater scrutiny: [76].

» Safety valves in the overall scheme (allocations & Part 7 duties), Lewison LJ held at [86]:

“... the key principle is that the goal is equality of outcome. If a PCP results in a a relative
disadvantage as regards one protected groups, any measure relied on as a “safety valve”
must overcome that relative disadvantage.”

* Here, no evidence the “safety valves” operated to eliminate disadvantage.
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R (Gullu) v Hillingdon LBC

 Hillingdon criticised for leading no evidence on the scale of impact on the disadvantaged
groups, or the effect of relaxation of the residence requirement: [95].

* It is not for the court to “search around” for a justification that the policy maker has not
advanced: [95].

» Keeping policy under review is not in itself a justification of existing discrimination: [96].

* Hillingdon could introduce a different residence requirement for those with no fixed abode:
[101].
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