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WELFARE DEPUTIES: PARR V CHESHIRE 
EAST COUNCIL [2026] EWCOP 1

• Application for reconsideration of refusal to appoint welfare

deputy- mother of 17 year old Ruby Parr [permission not required

by s50- Ms Parr had PR for Ruby]

• Ms Parr was mainstay of Ruby’s care: Ruby had range of

complex health conditions requiring ‘countless’ daily decisions

• Application raised concerns about poor decision-making, refusal

of health staff to discuss Ruby’s care once Ruby was 18

• Application supported by health and social care professionals

working with Ruby
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PARR -2 
From the authorities:

• Section 16(4): a decision of the court is to be preferred/powers should be as limited as

possible

• Code of Practice 8:38- “only in the most difficult cases”- criticized in Re Hopton

• Code of Practice 14.16- where a series of decisions need to be made: consistent with

caselaw eg G v E [2010] EWCOP 2512; Watt v ABC [2016] EWCOP 2532

• Re Lawson, Hopton and Mottram [2019] EWCOP22 - adulthood is an altered legal

status; autonomy must be protected; no presumption against appointment but will not be

in P’s best interests in the majority of cases- collaborative approach is best.

Appointment is not a remedy for inadequate transition/care planning, and is not less

restrictive than collaborative decision-making

• YH v KCC and Others [2021] EWCOP 43- purpose of appointment is to make decisions

not to be given a voice/status [not cited in the cases we are considering]
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PARR - 3

• Appointment made

• Will not take away autonomy for Ruby – she cannot exercise it

• Ms Parr best placed to take series of health and welfare cases which will be needed for

Ruby

• Once Ruby is 18, appointment will stop her losing the ability to “prompt, cajole or insist on

Ruby's behalf and in her best interests”

• Collaborative working ‘will continue” but accepted that there had been gaps and failings

• Departing from Re Lawson- deputyship making up for deficiencies in public services?
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NHS SOUTH WEST ICB (1) LONDON BOROUGH OF WANDSWORTH 
(2) V XY, AY AND SOUTH WEST LONDON AND ST GEORGE’S 
MENTAL HEALTH NHS TRUST [2025] EWCOP 55.

• XY’s mother AY had been appointed as personal welfare deputy jointly and

severally with two others in ‘standard’ terms

• Key issues in case was risk to XY from social media/internet use.

• Decision sought on whether this fell within authority of deputy appointed under

‘standard’ order

• HHJ Hilder said no. List of matters on standard order that are within deputy’s

authority is EXHAUSTIVE. Internet and social media are not subsets of

care/contact: cited Cobb J in Re A [2019] EWCOP 2:

“there are particular and unique characteristics of social media networking and internet

use which distinguish it from other forms of contact and care.”
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XY - 2 

• NOT in XY’s best interests to vary the deputyship order to include social

media/internet within deputy’s authority

• Recognised that there had been delays in getting to the point where there was

consensus about what restrictions on internet/social media use were in XY’s

best interests as well as agreement about what should be funded

• Gravity of decisions meant more appropriate for court to make determination

• Collaborative processes not easy especially in time of stretched resources but

Parliament did not intend deputyship to be a workaround
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RE HDEB [2026] EWCOP 12

• Application by SB and JB –”loving and caring parents”- for reconsideration of refusal of

appointment as welfare deputies for HDEB

• Some similarities with Ruby Parr but: fewer health complications; aged 22; lived in residential

care

• Supported by health and social care professionals

• HHJ Beckley did NOT appoint them

• Should still have autonomy protected despite disabilities

• Accepted love and commitment, and that family could communicate better than professionals-

they have to learn or HDEB’s autonomy at risk

• Not practical for parents to make day to day decisions as HDEB in residential care

• Collaborative decisions worked for HDEB and appointment would not overcome difficulties

from pressure on statutory bodies

• Gave permission to appeal
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CWM TAF MORGANNWG UHB V RW & ANOTHER [2026] 
EWCOP 10 

• 2020- RW appoints solicitor Meinir Evans as attorney for Property and Affairs and Health and

Welfare

• December 2025- RW is in a care home and has dementia. Admitted to hospital following seizures.

Care home tells the hospital that ME is attorney and should be kept up to date

• 2 January 2026- ME phones and is told RW is doing better

• 6 January 2026- RW has not been eating well and is given NG tube

• 8 January 2026- RW removes tube, decision not to use it again, placed on end of life pathway.

ME not told of any of this

• 12 January 2026- care home tells ME that treatment has been withdrawn

• 13 January 2026- ME attends hospital, staff reluctant to recognise LPA

• 14 January 2026- urgent application made
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CWM TAF MORGANNWG UHB V RW & ANOTHER [2026] 
EWCOP 10 - 2

• 15 January 2026- Urgent directions made

• 16 January 2026- Dr W telephones ME, apologises for DNA CPR without consultation

• 19 January 2026- Directions hearing before Theis J- orders evidence following a MDT. Agreement

reached that RW should return to care home with a palliative care plan

• 27 January 2026- RW died

• Health Board accepted it had acted unlawfully in failing to consult ME. Theis J did not make

declaration (as jurisdiction unclear) but found that necessary changes to treatment had only been

made once proceedings were issued. Noted that the Health Board “rightly accept they need to

make real changes following what took place in this case to ensure these circumstances do not

arise again”

• Costs awarded
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TOWNSEND V EPSOM AND HELIER UNIVERSITY 
HOSPITALS NHS TRUST [2026] EWCA CIV 195 - 1

• Significant case about clinical decision-making.  In summary:

(1) All decisions about incapacitated adults, including clinical decisions, have to be made in the 

patient’s best interests, taking into account all relevant circumstances and taking the steps identified 

in s.4 of the MCA

(2) If all parties (including family members, treating team and, if obtained, second opinion) are in 

agreement that it is not in the patient’s best interests to continue life-sustaining treatment, then this 

can be withdrawn without application to the court

(3) If, at the end of the clinical decision-making process, there is disagreement between any of the 

parties that cannot be resolved by discussion and/or mediation, then the matter should be referred 

to the Court of Protection

(4) If a court application is required, the NHS commissioning body with overall responsibility for the 

patient should bring and fund the application

(5) In exercising its powers to make declarations and orders about the patient’s best interests, the 

Court of Protection cannot compel the doctor to give a treatment that he or she considers clinically 

inappropriate
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TOWNSEND V EPSOM AND HELIER UNIVERSITY 
HOSPITALS NHS TRUST [2026] EWCA CIV 195 - 2

Implications

• No longer a ‘clinical carve out’

• At least possible that there will be an appeal to the Supreme Court

• Likely to be an increase of applications to the COP (and in relation to children)

• But court may well carry out an abbreviated process:

“In cases such as Mr Barnor’s, where the view of the treating team and the second opinion experts

is that continuing treatment is clinically inappropriate, the Court will scrutinise the evidence to

determine whether withdrawal or withholding treatment is in P’s best interests. In many, perhaps

most, cases, the Court will conclude that it is not in P’s best interests for treatment to continue, and

it may reach that conclusion swiftly. In no circumstances can the Court compel the doctors to

provide treatment that they consider clinically inappropriate. But the decision is for the Court, not

the clinicians”

• Access to the court – but to what end?
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PROPERTY & AFFAIRS DEPUTIES

• Riddle v NA, City of York Council [2025] EWCOP 39 (November 

2025)

• Re AB (Enable & Thrive Ltd. v Public Guardian [2026] EWCOP 

11 (February 2026)
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RIDDLE V NA, CITY OF YORK COUNCIL [2025] EWCOP 39

• Deputyship application by Mr Riddle, an experienced professional deputy, instigated by 

the local authority (CYC)

• Application was entirely proper and based on the available capacity evidence

• P opposed the application and successfully resisted it: the presumption of capacity was 

not in fact rebutted

• Mr Riddle, the “losing” party, sought recovery of his costs from the “winning” P

• Question for the court:  could Mr Riddle rely on COPR 2017 r19.2 to do so?
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RIDDLE - 2

• Answer from the court:  no, Mr Riddle could not have his costs from P

• R19.2: “the general rule”:

• “Where the proceedings concern P’s property and affairs the general rule is that the 

costs of the proceedings, or that part of the proceedings that concerns P’s property 

and affairs, shall be paid by P or charged to P’s estate”

• “the general rule” = a starting point only and litigants must not rely on it [24]

• R19.5 affords the court a “broad brush approach” when departing from the starting 

point of r19.2 [18] and truly exceptional circumstances are not required to do so [23]
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RIDDLE - 3
Talking points from Mrs Justice Harris’ Judgment:

• R19.2 serves an important purpose but is not determinative and has no equivalent in 

health and welfare applications [24]

• Parties would do well to keep in mind s55(3) MCA 2005: “The court has full power to 

determine by whom and to what extent the costs [of CoP proceedings] are to be paid” [29]

• Litigants have to take “some responsibility for any litigation risk” they choose to assume 

[36, 39] and must properly assess the merits of their application / case [26]

• Court unpersuaded by arguments about deterrence effect on deputies / potential increase in 

backlog of local authority applications.  Not for vulnerable Ps to fill the gap [26-29]

• Whilst CPR r44.3 didn’t apply, its basis (natural justice) is a relevant issue in the CoP [37]

• Questions left unanswered:

• What effect on backlog of applications?

• If costs had been awarded – what costs is a non-legally qualified professional deputy 

entitled to?
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RE AB (ENABLE & THRIVE LTD. V PUBLIC GUARDIAN) [2026] EWCOP 11

Initial Points:

• Riddle = fairly traditional vehicle for deputyship

• Enable & Thrive Ltd. = non-regulated, commercial entity seeking large portfolio of 

deputyships in return for a fee

• Question for the Court (SJ Hilder):  in what circumstances could (should?) an entity 

such as Enable & Thrive be appointed as deputy

• Answer from the Court:  if certain undertakings / requirements met and as long as 

there is some element of regulated involvement amongst its leadership
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RE AB (ENABLE & THRIVE LTD. V PUBLIC GUARDIAN) - 2
Step One: back to 2018:  

Various Incapacitated Persons and the Appointment of Trust Corporations as Deputies [2018] EWCOP 3 (“The 

First Judgment)

• Trust Corporation:  a company that assumes legal responsibilities and roles of a trustee.  Depending on its 

constitution, it can manage financial assets, serve as executor of an estate and as a deputy for incapacitous P

• Often combined with (legal) consumer brands as a vehicle for achieving business goals

• 3 categories of TCs were envisaged by SJ Hilder [51 of The First Judgment]:

1. TC is subject to regulation by the SRA

2. TC itself is not, but all of the individuals involved are subject to SRA regulation

3. Neither the TC nor all of the individuals involved are subject to SRA regulation 

• The First Judgment -(i) & (ii) TCs- results in “Schedule 2” which outlines the undertakings/requirements needed
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RE AB (ENABLE & THRIVE LTD. V PUBLIC GUARDIAN) - 3
Step Two: forwards to 2024:  

• Enable & Thrive Ltd: a Category 3 TC (Director – Ms Allchurch - a regulated individual (solicitor), co-director 

and employees were not)

• 25 January 2024:  application made by E&T for property and affairs deputyship for AB.  Application did not 

address relevant requirements set out in Schedule 2 of The First Judgment

• August ‘24 - 7 months later (!) - court orders E&T to address deficiencies in application 

• December ‘24 - 4 months later (!) - further information ordered, and notice of application to AB and her family

• February ‘25 – further order, joining Public Guardian and listing a hearing

• March 2025 (14 months after initial application) – DRH takes place, parties agree a panel deputy
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RE AB (ENABLE & THRIVE LTD. V PUBLIC GUARDIAN) - 4

Step Three: the proceedings live on:  

• Court takes opportunity to keep proceedings alive, in order to consider Category 3 TCs

• (NB – side note - specific direction that E&T Ltd not entitled to any costs from AB “for the continuing part of the 

proceedings”)

• OPG asked by court for its views on E&T, an unregulated Category 3 TC being appointed. Initial response:  “nothing to see 

here”. Court goes back to OPG asking it for more careful consideration of the issue

• Court undertakes paper-based consideration of the pros and cons of appointing a Category 3 TC

• “Preliminary View” (i.e. draft judgment) circulated to parties in Oct. 2025 inviting further submissions.  None provided
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RE AB (ENABLE & THRIVE LTD. V PUBLIC GUARDIAN) - 5
Step Four: Senior Judge Hilder’s Judgment (issued February 2026)

• Question of external regulation remains important (see [45-47 of The First Judgment]) [26]:

• Focus is on protecting vulnerable P and the inherent risk in deputyship is loss / misappropriation of funds

• Whilst OPG / court retain some oversight / powers re: deputyship, regulation is reactive and the court 

“routinely appoints” deputies without any regulatory oversight, many of whom act for no personal gain

• Nevertheless – TCs are likely to seek appointment for very many Ps, do so as part of their business 

model  and will be charging fees for their work

• External regulation provides a “marker of standards”, the “threat” of sanctions for failure to meet those 

standards and an “incentive to compliance”.  

• Crucially, external regulation gives the court some assurance that P’s best interests will be met

• At [30&31] – balancing exercise of the pros and cons of a Category 3 TC being appointed as deputy.  One 

factor: “a general need to ensure a reasonable diversity of deputyship providers to meet the needs of 

vulnerable people with estates of varying types to be managed at proportionate cost”
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RE AB (ENABLE & THRIVE LTD. V PUBLIC GUARDIAN) - 6
Step Five: the court’s decision

• Not without some hesitation (“after cautious consideration” [32]), E&T approved in principle to act as P & A deputy

• Whilst it could not comply with all of the undertakings / requirements of the Schedule to The First Judgment, pragmatic 

steps could be taken. 

• However these steps would only be sufficient if someone subject to SRA regulation involved at highest level of the TC.

Talking Points:

• Cases will be fact specific and require active engagement with Schedule 2  / SJ Hilder’s guidance at the outset

• Example of court giving pragmatic response to changing landscape and demands.  Not ideal option, but necessary?

• Best interests of individual Ps crucial, but wider questions of how to protect Ps also relevant

• Cost to P?:  no decision, but clear indication that E&T’s promise of “affordability” was noted by the court 
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HEALTH & WELFARE – EVERYDAY DECISIONS

• LM v NHS Sussex ICB [2025] EWCOP 50 (T2) (December 2025)

• JF v London Borough of Hackney & EF [2025] EWCOP 48 (T1) 

(November 2025)
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LM V NHS SUSSEX ICB [2025] EWCOP 50 (T2)
• LM (27-year-old, sustained brain injury aged 15, frontal lobe paradox) living in specialist residential placement 

(“Placement 1”) since 2020.  Standard Authorisation depriving him of his liberty was in place.

• LM objected to being there – wanted less restrictive environment – s21A application by ALR in September ‘24

• Within proceedings, trial in a community placement was attempted. Proceedings reconstituted as s16 (?).  

Move unsuccessful, LM returned to Placement 1 (without court’s authorisation!)

• Court made (after the event) Best Interests decision for LM to live at Placement 1 until further order

• Standard Authorisation granted and proceedings were reconstituted (back to) s21A proceedings

• Relevant bodies / individuals:

• ICB = commissioner for NHS care (CHC funding in place)

• TW = case manager for LM’s PI claim which funded LM’s private care and treatment via interim payments

• Dr L = clinical psychologist employed by Placement 1, had prepared various capacity assessments on LM

• Dr R = single joint expert appointed pursuant to court’s order to assess and report on LM’s capacity
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LM V NHS SUSSEX ICB - 2

S21A Proceedings:

Operate as a procedure for the court to evaluate the relevant qualifying requirements set out at Schedule A1 of the MCA 
2005 and determine whether those requirements are met.  

s21A(2) MCA 2005: 

“Where a standard authorisation has been given, the court may determine any question relating to any of
the following matters –

(a) whether the relevant person meets one or more of the qualifying requirements….”

Schedule A1 to MCA 2005 – paragraph 15: the mental capacity requirement

“[P] meets the mental capacity requirement if he lacks capacity in relation to the question whether or not he
should be accommodated in the relevant hospital or care home for the purposes of being
given the relevant care or treatment”
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LM V NHS SUSSEX ICB - 3
Capacity Issues for the Court: 3-day hearing in November 2025

• A number of areas of decision making had been considered by Dr L and Dr R:  care, residence, litigation, internet & social 
media, sexual relations, contact. 

• Agreement reached before hearing that LM lacked capacity to make decisions about his care and support needs.

• By conclusion of oral evidence, the issues left for the court were (i) conduct of proceedings (ii) decisions about his residence

Residence:

• Dr L = LM had capacity to make decisions about his residence although in June 2024 he had concluded he lacked capacity to 
decide about his care and that LM was “unable to use or weigh information when making decisions relating to his care and 
accommodation needs”, to Dr L subsequently appears to have looked at care and residence separately

• Dr R = LM had capacity to decide where he lived but lacked capacity to make decisions regarding his care and support needs, 
LM’s care and support needs was relevant information in terms of what accommodation options were open to him but Dr R felt it
would be better to look at the issue when there were concrete examples or options for LM’s accommodation

Conduct of Litigation: Dr R acknowledged his conclusion on care and support but view was “no evidence to overturn the
presumption of capacity” and “left it to the court to decide…”

https://www.facebook.com
https://www.linkedin.com/
https://twitter.com/


26www.doughtystreet.co.uk

LM V NHS SUSSEX ICB - 4
Issues for the Court:

• Could the court in s21A proceedings go beyond a review of the qualifying requirements of Schedule A1 (incl 

para 15) and properly make wider s15/16 declarations?

Answer – yes.  Court’s role not limited to confirming the qualifying requirements. It was

entitled to make a case management decision that wider welfare decisions could be made, and in

doing so was exercising its powers in accordance with the overriding objective of the COPR 2017

• Did LM lack litigation capacity?

Answer – yes. LM lacked “subject capacity” (e.g. his care needs) and it would be “highly unusual” 

and “rare” for P to do so whilst retaining litigation capacity. This was not such a case (Sheffield City 

Council v E [2005] Fam. 236 applied)

• Did LM lack capacity to decide on his residence?

Answer – yes (and court entitled to make that finding despite lack of alternatives). Evidence of

experts rejected, as issues of care and accommodation were “so closely connected that they

cannot realistically be separated” (Re A [2020] EWCOP 21 distinguished on facts of the case)
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JF V LDN BOROUGH OF HACKNEY & EF [2025] EWCOP 48 (T1)

• S16 proceedings subject to a Transparency Order (TO) made in 2019 and in place “until further 

order of the Court”

• Subject of proceedings was JF, a young woman with diagnoses including severe learning disability 

and autism.  She had significant support needs and limited verbal communication skills

• JF had had 6 placements since 2019 and at points had been detained pursuant to MHA 1983.  JF’s 

mother, EF, saw the lack of suitable options as an issue of “national importance”

• May 2025:  contested best interests decision about where JF should live and receive care.  Court 

concluded she should remain in current placement, and a “final order” was made with BI decision 

and usual review period

• JF’s mother, EF, applied to discharge the TO.  Application supported by the OS, opposed by LA
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JF V LDN BOROUGH OF HACKNEY & EF  - 2

• Court accepted that the TO prevented EF from communicating any material or information 

that disclosed or was likely to disclose that she was JF’s mother and that JF had been the 

subject of court proceedings concerning her residence and care

• Considerations of JF and EF’s human rights (ECHR/HRA) were “integral” to the application

– Article 8:  right to respect for private and family life

– Article 10: freedom of expression

• At paragraphs [30] – [37], the court reminded itself of key (and recent) case law and that its 

task was to balance Articles 8 & 10 “which appear in conflict” [34]

• Court’s conclusion:  the TO should not be discharged
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JF V LDN BOROUGH OF HACKNEY & EF  - 3

• Did the continuation of the TO breach EF’s Article 10 rights?

• Yes.  Although the TO allowed EF to raise safeguarding concerns, she was restricted in what she 

could say about JF, the proceedings and about her broader concerns about the lack of provision for 

young people in JF’s situation [39]

• Would discharge of the TO breach JF’s Article 8 rights?

• Yes. If discharged, “Anyone could publish anything from the material put before the court” and the 

suggestion that JF would, in that case, have “rights to recourse” was not an attractive one with 

regards to a vulnerable individual such as JF [44]

• Would breach of EF / JF’s Article rights be in pursuit of a legitimate aim?

• Yes / Possibly.  The legitimate aim of breaching EF’s Article 10 rights was the protection of JF’s 

Article 8 rights.  Discharging the TO (and breaching JF’s Article 8 rights) might be legitimate if 

necessary to achieve EF’s aims of communicating certain info to certain people [46-49]
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JF V LDN BOROUGH OF HACKNEY & EF  - 4

• Was any interference with JF / EF’s Article rights necessary in a democratic society?

• At [51] the court reminded itself of para 182 of Abassi [2025] UKSC 15 

» The need for Article 10 interference must be “established convincingly”

» Such need must be proportionate to the legitimate aim pursued

» The court should consider how long any interference will last

• The court balanced the interference with JF versus EF’s rights and concluded that interference 

with EF’s rights was necessary, proportionate and to pursue a legitimate aim [61-63, 66]

• Disclosure of JF’s “deeply sensitive personal information” would be a “grave invasion” of her 

privacy and could interfere with stability of her placement and the balancing exercise came 

down in favour of JF’s Article 8 rights being protected “over” EF’s Article 10 rights [61]
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JF V LDN BOROUGH OF HACKNEY & EF  - 5

• Talking Points:

• Absence of any evidence about JF’s wishes and feelings (as far as they might be ascertained) 

• Unclear from the judgment why the OS supported the application (contrast with OS’s general position 

with regards to disclosure of position statements)

• Previous authorities help re:  balancing exercise process, but cases v. fact specific

• Court’s role not to police information once in the public domain

• The court invited EF to apply for variation of the TO (see Parr).  Court / parties can think creatively!

• EF & OS position that the proceedings concluded with the May “final order” not accepted: not clear 

that where a s16 welfare decision provides a time period for review, that order concludes the case
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A LONDON NHS TRUST V DT (BY HER LITIGATION FRIEND, THE 
OFFICIAL SOLICITOR) AND ANOTHER [2025] EWCOP 36

FACTS

• DT = 42-year-old woman, no health conditions 

• Travelled to Country Z on 23 August 2025.  Felt ill during the 
flight and collapsed on arrival at the airport

• Unsuccessful attempts were made to resuscitate her

• September 2025: DT was transferred to a hospital in London 

• October 2025: disagreement between DT’s family and the 
clinicians 

• Application made by the NHS Trust to the Court of Protection 
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DT - 2

ISSUE

• Whether it is in DT’s best interests to be repatriated to Country W in 

circumstances where the purpose of her transfer is for brain stem 

death testing to be carried out and treatment withdrawn or for the 

tests to be undertaken here?

• Capacity not in dispute 
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DT - 3

LAW 

• Theis J confirmed that the law in relation to this issue is settled:

• Legal death is governed by the practice for the diagnosis and

confirmation of death as set out in the 2025 Code of Practice for the

diagnosis and confirmation of death

• Confirmed by the CoA in Barts Health NHS Trust v Dance [2022] 4

WLR 83

• Disagreement – an application should be made to the CoP for a Best

Interests decision
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DT - 4

Decision 

• It was in the best interests of DT to be transferred to Country W for 

brain stem testing to take place 

• Best Interests analysis – wishes, feelings, beliefs and values 

evidence of DT provided by her family outweighed the evidence of 

the NHS Trust  
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UNIVERSITY COLLEGE LONDON HOSPITALS NHS 
FOUNDATION TRUST AND ANOTHER V AB (BY HIS 
LITIGATION FRIEND, THE OFFICIAL SOLICITOR) AND 
OTHERS [2025] EWCOP 45 (T3)
FACTS 

• AB aged 30 years old, born with a meningo-encephalocele.

• AB has complex care needs and profound disabilities.

• PEG tube for medication and fluids, inserted in 2016.

• AB residing with his mother, EF, at home 

• CHC funding, AB in receipt of a Personal Health Budget

• EF managed the direct payments and the care package 

• EF was a court-appointed personal welfare deputy 

• Health professionals had not had direct contact with AB for some time –

they had concerns about his health and his care package  

https://www.facebook.com
https://www.linkedin.com/
https://twitter.com/
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AB - 2

ISSUES 

• Whether AB lacks capacity to conduct the proceedings and make

decisions regarding his care and treatment and conveyance to

hospital?

• Whether it was in AB’s best interests to be conveyed to the hospital

and admitted there for a period of 5 days for the purpose of medical

assessments and treatments?

• Whether it would be just and convenient for the court to make an

injunctive order under s16(5) MCA 2005 to ensure that AB is

conveyed to hospital if EF refuses to facilitate that process?

https://www.facebook.com
https://www.linkedin.com/
https://twitter.com/
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AB - 3
DECISIONS – CAPACITY   

• Williams J:  

• Made final capacity declarations that AB lacks capacity to

conduct the proceedings and make decisions regarding his care

and treatment and conveyance to hospital

» Based on the implications of the making of the Personal

Welfare Deputyship Order and the totality of the evidence

» Judge did not adopt the position advanced by the Official

Solicitor

https://www.facebook.com
https://www.linkedin.com/
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AB - 4
DECISIONS – BEST INTERESTS

• It is in AB’s best interests to be conveyed to the hospital and

admitted there for a period of 5 days for the purpose of medical

assessments and treatments

• It is just and convenient for the court to make an injunctive order

under s16(5) MCA 2005 to ensure that AB is conveyed to hospital if

EF refuses to facilitate that process and to make relevant orders

under the Inherent Jurisdiction

» CoA, Re G (Court of Protection: Injunction) [2022] EWCA Civ

1312

» HC, London Borough of Hackney v A [2024] EWCOP 33

https://www.facebook.com
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STOCKPORT METROPOLITAN BOROUGH COUNCIL V EKK 
(BY HER LITIGATION FRIEND, THE OFFICIAL SOLICITOR) 
[2025] EWCOP 42

FACTS   

• EKK in her 80s - vascular dementia, depression, hoarding disorder and mild

cognitive impairment.

• Since late 2016/2017 in a relationship with a man, ID, approximately 20

years younger than her

• LA flagged safeguarding concerns about ID: mismanagement of EKK’s

finances

• EKK has expressed that she wants to marry ID

• April 2024 – November 2024: period of hospitalisation and stay in a

residential care home following a fall in her home

• EKK has been residing in her home since December 2024

https://www.facebook.com
https://www.linkedin.com/
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EKK - 2

ISSUE

• Capacity

• Expert capacity evidence had been received. Findings:

– EKK has capacity to engage in sexual relations and enter into a

marriage or civil partnership

– EKK lacked capacity to conduct the proceedings, make

decisions about residence, her care and support and the

clearing and storing of her belongings

– PRELIMINARY ISSUE – what was the correct test on capacity

to enter into a marriage or civil partnership?

» Person specific vs Status specific

https://www.facebook.com
https://www.linkedin.com/
https://twitter.com/
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EKK - 3

DECISION 

• Trowell J maintained the status quo: 

– Test is status-specific 

– Affirmed the test established by Sheffield City Council v E [2004] 

EWHC 2808

https://www.facebook.com
https://www.linkedin.com/
https://twitter.com/
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