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RE AB (DISCLOSURE OF POSITION 
STATEMENTS) 2025 EWCOP 25

• Discrete application following agreed conclusion of case relating
to ADRT

• Court had directed hearings in public under PD4C.
Transparency order protecting identification of P and family

• Professor Celia Kitzinger had attended several hearings as an
observer. Permission had been granted for parties to disclose
position statements to her- not all had done so

• COPR 5.9 allows non-parties to have copies of orders/judgments
made in public and can apply for copies of any other document
“in the court records”
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RE AB - 2 
• A fully anonymized position statement will not contain any information that is

subject of an injunction so can be provided to an observed
• Position statements/skeleton arguments are documents in the court records.
• Parties should foresee a request for a PS so should anonymise and include

rubric such as:
“"There is a Transparency Order in force and that irrespective of what appears
in the position statement, the Transparency Order must be strictly complied with.
All persons, including representatives of the media and legal bloggers, must
ensure that this condition is strictly complied with. Failure to do so may be a
contempt of court."
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RE AB - 3

• No automatic right of observer to see PS
• Observer/non-party should ask party in advance of hearing OR ask the court

within the hearing
• If the PS is not anonymized the court can be asked to vary the TO
• If party refuses a request, observer can make an oral application in the

hearing
• Court will hear submissions and give a short ruling
• If hearing concluded, written COP9 application should be made
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RE AB - 4
• Principles in Dring (on behalf of the Asbestos Victims Support Groups Forum UK)

v Cape Intermediate Holdings Ltd (Media Lawyers Association intervening) [2019]
UKSC 38

• Purposes of open justice: public scrutiny of courts and enable public
understanding.

• Non-party seeking access must explain why they seek access and how this would
advance the open justice principle

• In this case Judge was satisfied disclosure of PS would advance open justice –
difficult to understand hearing without the PS especially where an agreed order is
made

http://www.bailii.org/uk/cases/UKSC/2019/38.html
http://www.bailii.org/uk/cases/UKSC/2019/38.html
http://www.bailii.org/uk/cases/UKSC/2019/38.html
http://www.bailii.org/uk/cases/UKSC/2019/38.html
http://www.bailii.org/uk/cases/UKSC/2019/38.html
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RE AB - 5 

• The Transparency Order protects the Article 8 rights of P and P’s family
• Sensitivity of the information in the PS not the issue- if it is a public hearing,

anyone can hear it as long as they have the Transparency Order. Answer is
not to apply to withhold PS but to ask for a private hearing

• No reason why P and family cannot be named in court



7www.doughtystreet.co.uk

• Fact-finding hearing in public concluded P had
been abused by daughter; injunctions made
and reference to potential committal
proceedings

• P anonymized as CA; daughter as DA

• Committal proceedings took place- DA found in
contempt and fined.

• DA named- Caroline Grady

• Fresh Transparency order made naming Ms
Grady and referring to P as DB. Relationship
between Ms Grady and P should not be
disclosed

NORFOLK COUNTY COUNCIL v CA AND OTHERS [2025] 16 
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RE CA - 2
• Application by Professor Kitzinger for variation of TO to allow relationship between Ms

Grady and CA to be disclosed
• Impossible for meaningful reporting to take place when link between cases severed; 

important for open justice and for information about how courts deal with contempt.
• OS concerned about easy jigsaw identification “a Peppa Pig puzzle, not a 500 piece 

one”
• Esper v NHS ICB (Appeal: Anonymity in Committal Proceedings) [2023] EWCOP 29 –

relationship not disclosed but there had been no other information in the public domain
• Sunderland City Council v Lioubov Macpherson [2023] EWCOP 3 – relationship had 

been disclosed but this was already in the public domain

https://www.bailii.org/ew/cases/EWCOP/2023/29.html
https://www.bailii.org/ew/cases/EWCOP/2023/3.html
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RE CA - 3

• Judge found that CA was a proud and private woman with a small circle in a small
community

• Risk of jigsaw identification was high, and she might be embarrassed, but worst
that would happen was she would be known as victim of abuse

• Case more like Macpherson than Esper- already information in the public domain
• Would be disproportionate to to allow judgments to be linked
• “The right to freedom of expression protected by Article l0 on this occasion

outweighs what I find is a low and transient risk of an Article 8 harm to CA”
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W V P [2025] EWCOP 11 

• Application for statutory will in relation to public figure with severe 
dementia

• W applied for no order to be made under PD4C so case would remain 
in private (COPR 4.1)

• If P was identified there would be significant curiosity about P (as 
opposed to the issues in the case) and a serious intrusion

• It would not be possible to craft restrictions that would avoid jigsaw 
identification without making reporting meaningless

• Here, a Transparency order would not be sufficient to protect Article 8 
rights of P and P’s family.
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UNIVERSITY COLLEGE LONDON 
HOSPITALS NHS FOUNDATION TRUST V PK 
[2025] EWCOP 17 (T3)
• The court was concerned with whether the continuation of 

clinically assisted nutrition and hydration was in the best interests 
of PK, ”a much loved family man and devout Muslim”  

• The judge disagreed with the Trust and declined to declare that 
the continuation of clinically assisted nutrition and hydration 
(‘CANH’) through NG tube was in the best interests of P

• An Aintree best interests’ analysis deeply rooted in the perspective 
of the particular patient and their particular circumstances
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PK - 2
• The evidence of the SJE was that: 

• PK was able to follow one stage commands
• He showed interest in objects presented to him
• There were definite smiles of recognition when Arsenal Football Club was mentioned 
• PK does not appear to be in overt pain but does appear uncomfortable from time to 

time
• Consciousness was available to him at times
• Without the NG tube, he would die in 1 – 3 weeks
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PK - 3
• McKendrick J’s conclusions is set out at §62 with careful reference to the essential and 

necessary s4 MCA factors: 
• PK’s present wishes were unknown
• PK’s present feelings were at the very least influenced by the enjoyment he receives from 

being with his family and it was inferred on balance that he would want this enjoyment to 
continue

• His family’s evidence that his past wishes were that he would want continuing treatment 
even in circumstances where pain and disability are present were unhesitatingly 
accepted

• PK's past feelings would include the sentiment that all life is of value and he would have 
felt anguish and disappointment should his life be shortened by medical intervention

• His past and present beliefs are deeply rooted in his devout Muslim faith
• PK's past and present values are deeply rooted in his family life, as a husband, father and 

grandfather
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PK - 4
• The views of those engaged in caring for PK included 4 concerns:

(i) pain (which the judge found to be limited); 
(ii) the 'nil by mouth regime' and mouth care (on which there was divergent 

evidence); 
(iii) his environment (of which the judge found there to be limited impact);
(iv) the inherent indignity of personal care and being bed bound (which PK had 

previously quietly accepted).
• PK is aware of his surroundings and his environment
• His family, who also care for him, consider the NG tube should remain
• PK's own litigation friend, as a person interested in his welfare, opposes the Trust's 

declarations
• I also place considerable weight, as I must, on the inherent sanctity of life (§63)



16www.doughtystreet.co.uk 

CALDERDALE METROPOLITAN BOROUGH 
COUNCIL V LS [2025] EWCOP 10 (T3)
• Capacity in the social care context
• Previous “lengthy and complex” proceedings had concluded with the 

decision that Stitch had decision-making capacity in most areas of her 
life

• Further concerns were raised by staff at  her supported 
accommodation and a fresh application for best interests declarations 
and orders was made 

• Capacity issues were: 
(a) To conduct this litigation (never in issue);
(b) To make decisions about residence;
(c) To make decisions about her care;
(d) To make decisions about contact with others;
(e) To make decisions in relation to internet social media use;
(f) To engage in sexual relations.

• Court found P lacked capacity in all domains
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LS - 2
• A number of difficulties were highlighted: 

• An assessment finding Stitch lacked capacity in areas of her life had only shortly 
followed a final consent order from protracted proceedings, which had concluded 
with all of the professionals (and the court) expressing themselves to be satisfied that 
Stitch had capacity in those self-same areas of her life;

• That capacity assessment (18 months prior) was unorthodox;
• Dr O’Donovan’s final report lacked the forensic acuity required;
• Stitch’s capacity has been assessed numerous times and it appears that she has now 

developed an ability to recall and deploy phrases and vocabulary which can mislead 
the assessor into believing that she has greater understanding, or ability of reasoning, 
than is in fact the case

• The court did not consider it would be helpful to commission further capacity evidence
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LS - 3
• A submission was made that the court should make a contingent order that Stitch had capacity to make 

decisions about her residence and care provided that a support plan (of containment) was compulsorily 
in place at all times

• The court rejected this proposal as being too far outside the provisions of s1(3) MCA

However, decision-making which could be ‘capacitous’ only if the decision is made in the environment in which P is 
‘contained’ by a continuous and (materially) ‘compulsory’ framework of protections, supports and restrictions, in 
my judgment lacks the quality of autonomy or self-determination which are important characteristics of 
capacitous decision-making, where the decisions are made “for [oneself]” (section 2(1) MCA 2005 and §9(d) 
above). Ms Roper’s proposal, if adopted, would be likely to lead to the conclusion that Stitch would ‘lose’ capacity 
whenever she is permitted to make her own unsupported decisions, and to have capacity only when she is 
compulsorily contained or supported. That does not suggest that she has capacity or even that her capacity 
fluctuates; rather, it suggests that she is unable to make her own decisions (§95)

• Cobb J’s capacity conclusions are at §§98 - 121 
• He took a longitudinal perspective in relation to fluctuating capacity and declared (albeit with 

reservations) that she was incapacitous in these areas.



19www.doughtystreet.co.uk 

LIOUBOV MACPHERSON V SUNDERLAND 
CITY COUNCIL [2025] EWCOP 18 (T3)

• P had been held by Poole J to be in contempt of court for breaching injunctive orders made during 
ongoing CoP proceedings, compelling her to remove material relating to her daughter, FP, from the 
internet

• Poole J’s judgment is at [2024] EWCOP 8

• Ms Macpherson appealed to the Court of Appeal 
• Her legal representatives had concerns about her capacity to conduct proceedings 
• She declined to participate in a capacity assessment 
• An application was made to the Court of Appeal under Rule 35.4 CPR 1998, seeking permission to 

instruct an expert to undertake a paper-based assessment of Ms Macpherson’s capacity to conduct 
proceedings

• The Court of Appeal made an interim declaration pursuant to s48 MCA 
• The COA sent the case back to the CoP to determine the Appellant’s capacity to conduct the appeal 

proceedings:
• Does Ms Macpherson have capacity to conduct her appeal against the decision of Poole J?
• Did Ms Macpherson have capacity to conduct the contempt proceedings?

• The COA’s referral is at [2024] EWCA Civ 1579
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MACPHERSON - 2
• Parties given the opportunity to put in written submissions following Johnston v 

Financial Ombudsman Service [2025] EWCA Civ 551

• Dr Prabhakharan opined that Mc Macpherson had persecutory beliefs 
suggesting the possibility of a delusional disorder

• On balance, her ability to weigh and use up information was likely to be affected 
• ‘Therefore, on the balance of probabilities, LMP is unable to make decisions regarding 

the conduct of these proceedings. It is also possible that LMP lacked litigation capacity 
at the time of the committal proceedings on 22 January 2024’.

• This view was repeated in his second report and expanded upon in oral 
evidence, although recognised it was ‘very difficult’
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MACPHERSON - 3
• The court held that the written and oral evidence from Dr Prabakaran was undermined in a 

number of respects:
• Limited material available (including lack of medical records and paper based 

assessment)
• Failure to properly address the question of capacity in the order set out in JB 
• Limited structured analysis and lack of effective balance
• Lack of clarity and rationale 
• Failure to address what, if any, steps could be taken to support Ms Macpherson, properly 

analyse the position regarding unwise decisions or guard against the risk of pathologising
disagreements

• That evidence must be considered alongside the broader context and other evidence 
suggestive of her capacity at previous hearings, despite her strong beliefs

• Difficult behaviour did not equal lack of capacity
• On balance, Ms Macpherson had capacity in both regards. 
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J (THROUGH HIS CHILDREN’S GUARDIAN) V BATH AND 
NORTH EAST SOMERSET COUNCIL AND OTHERS 

FACTS
• J – 14-year-old boy, diagnoses included profound autism, ADHD, Pica
• Final care order made by consent 
• J was subject to restrictions that amounted to a DoL
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J  - 2 
High Court 
• Issue: Should a DoLs order be made?
• Lieven J determined that  a DoLs order was not required 

• Distinguished the case from Cheshire West and Re D 
• Decision to deprive J of his liberty was not a decision of such magnitude 

that it fell outside the LA’s powers  - found within the LA’s statutory 
powers under s.33CA 

• LA had the power to consent to the restrictions and to deprive J of his 
liberty 
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J  - 3
APPEAL 
Issue: Was Lieven J correct in her legal analysis or was she wrong and a DOLs 

order was necessary?
Approach: use the legal framework of the Human Rights Act 1998 in a 

manner that is compatible with Article 5 ECHR
- Consideration of ECHR case of HL v UK and Cheshire West 
- ‘A child in the position of J in the present case, must be afforded the benefit of the checks and 

safeguards under Art 5(1), or separately (as HL v UK from paragraph 125 onwards makes plain) 
of access to a process in court under Art 5(4). ‘

- Appeal allowed 
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A COUNTY COUNCIL V AB V MRS O V MR O 
FACTS
- AB – diagnosis of autism, ADHD, behavioural difficulties with limited 

communication skills 
- Longstanding safeguarding concerns
- CoP proceedings were issued in 2022 
- On notice hearing, an order was made that it was in the best interests of 

AB to be removed from the care of her family to a place of safety 
- Mrs O removed AB and took her to Jamaica 
- Ongoing proceedings until J decided to stay the proceedings in July 2025 



27www.doughtystreet.co.uk

A COUNTY COUNCIL - 2 
Orders that could be made to locate missing vulnerable adults 
- THIRD PARTY ORDERS

- Public authorities (DVLA, local authorities, Benefits agency etc.)
- Telephone and IT Service providers
- Banks 
- Financial institutions
- Airline and other travel service providers 
- Relatives, friends and associates 

- ATTENDANCE AT COURT 
- Compel persons to file evidence and attend court to give sworn evidence – use 

sparingly 
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A COUNTY COUNCIL – 3  
HABITUAL RESIDENCE
• Not an issue raised by the parties, McKendrick J made some helpful obiter 

comments:
• Case within the jurisdiction set out by Holman J in Amina Al Jeffrey v 

Mohammed Al-Jeffrey (Vulnerable Adult: British Citizen) [2016] EWHC 2151 
(Fam).

Use of the inherent jurisdiction to protect vulnerable adults who are 
habitually resident abroad, but are British citizens

• Court retained residual jurisdiction – orders made by J were related to, and 
ancillary to, previous return orders that the court had made when AB was 
habitually resident in the UK
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IRWIN MITCHELL TRUST CORPORATION LTD V KS & ORS 
[2025] EWCOP 7 (T2)
FACTS 
- KS – 14 years old – suffered severe brain damage because of clinical 

negligence at birth 
- Diagnoses - dystonic quadriplegic cerebral palsy, bilateral hearing loss, sight 

limitations, speech delay and epilepsy.
- Received a substantial amount of money in damages in November 2017
- Assets are in England
- Property and affairs deputy appointed by the court 
- KS moved to India with her family in May 2018
- All of the parties accepted that KS is habitually resident in India 
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IRWIN MITCHELL TRUST CORPORATION LTD V KS & ORS 
[2025] EWCOP 7 (T2)
ISSUE
Does the CoP retain jurisdiction over KS’s property in England?

DECISION
Yes 
- Age – KS falls under the jurisdiction of CoP by virtue of 18(3) of the MCA 2005 – she is 

a child who is likely to continue to lack capacity to manage their property and affairs 
when she becomes an adult 

- Applied Articles 2, 5, 14 of the 1996 Hague Convention
Allow protective measures in respect of a child’s property and affairs to remain in 
force even after a change in habitual residence, provided the new jurisdiction has not 
modified, terminated or replaced those measures. 
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