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Welcome

Welcome to the October edition of the Criminal Appeals Bulletin. | wish | could say it is a Halloween special
but that would be inappropriate...

The Court of Appeal has, as usual, been very busy and this edition brings you a varied selection of summaries
and articles.

In Conviction Appeals, Emma Goodall KC considers the case of Hutchinson, the principles that apply to the
use of accomplices as Prosecution witnesses and the steps the Prosecution ought to take before taking such

a course. Omran Belhadi looks at Woodcock and Shortt, both appeals against conviction where what was
at issue was the judge’s conduct. In Shortt, judicial intemperance was considered not to have made the
conviction unsafe, whilst in Woodcock, a 21 minute canter through the evidence of 14 witnesses over a period
of eight days in summing-up was considered to have led to unsafe convictions. | look at Miller and Moss - a
warning shot across the bows of “paedophile hunter” groups.

It is a bumper edition for Prosecution appeals. | look at Gower and the issue of non-insane and insane
automatism, which includes a very useful Pre-Trial Hearing judgment by Cavanagh J. from the subsequent re-
trial. Tayyiba Bajwa considers AlQ: whether secondary participants can be convicted of an offence where the
Prosecution have accepted a plea to a lesser offence from the principal; Violet Smart looks at two Prosecution
appeals (one unsuccessful, one successful): ARU and others, an attempt by the Prosecution to extend the
principles in Gnango to knife fights, and BLC, a Prosecution appeal against a finding of no case to answer
concerning malicious communications.

In Appeals against Sentence, Hayley Douglas discusses Thompson and Harding: both appeals against
sentences of immediate imprisonment by women with children, and Louise Willocx analyses Findley and
Mustinze: which both deal with mistakes made in Youth Sentencing. Omran Belhadi looks at Saunders and
the appropriate credit for plea when delay is caused by the obtaining of an expert’s report

And finally, Daniella Waddoup considers the tragic case of BGl and CMB, the children convicted of the murder
of a stranger, and the media applications for an excepting direction.

Our Crime Team is ranked # 1 in both Legal 500 and Chambers and Partners. We have a wealth of talent in
Criminal Appeals. Please feel free to e-mail us or to call our crime team on 0207 400 9088 to discuss initial
ideas about possible appeals. More information on our services can be found on our website.

We hope you enjoy this issue of the Bulletin.

Farrhat Arshad KC
Head of the DSC Criminal Appeals Unit
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CASE SUMMARIES AND COMMENTARY

APPEALS AGAINST CONVICTION

By Emma Goodall KC

R v Hutchinson [2024] EWCA Crim 997

Accomplice evidence- assisting offenders - Section 74
Sentencing Act 2020 - procedural guidance

Factual Summary

The Appellant (LH) and CP were jointly indicted
with offences of conspiracy to rob and murder. The
victim was shot dead during a putative drugs deal.
LH admitted the offence of manslaughter on the
basis that the shotgun passed to him by CP had
accidentally discharged. CP, after initially advancing a
defence of alibi, entered into a section 74 Sentencing
Act 2020 (SA 2020) agreement with the prosecution.
He pleaded guilty to the offence of conspiracy to rob
and the prosecution undertook not to try LH and
CP together but to call CP as a prosecution witness.
The agreement did not explicitly address the murder
count.

At LH’s trial the evidence of CP was opened to the
jury. As the trial progressed delayed disclosure of CP’s
scoping and cleansing interviews and other related
material was made, including the fact that CP had
been informed “if he gave evidence the issue of his
involvement in the murder would be considered”. The
defence objected to CP being called as a witness due
to the procedural failures including that CP remained
jointly indicted for murder. The prosecution initially
declinedtoreview their position stating that there was
sufficient evidence to prosecute CP for murder and
that they would revisit the public interest test after
he had given evidence in the trial of LH. In response
the trial judge indicated that he would consider
exercising his powers to exclude CP’s evidence under
s.78 of Police and Criminal Evidence Act 1984. After
an adjournment, the prosecution offered no evidence
against CP on the murder count and undertook not
to prosecute him for an offence of manslaughter. CP
gave evidence and LH was convicted of both offences.

Decision of CACD

Recognising that the appeal raised issues of wider
importance, the CACD provided guidance to prevent
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a repetition of what were categorised as serious
failings by the prosecution.

R v Pipe (1967) 51 Cr App R 17; R v Turner (1975) 61
Cr App R 67; R v Daniels and others [2010] EWCA
Crim 2740; CPS Legal Guidance, Assisting Offenders
(Immunity, Undertakings and Agreements) (2 August
2022) considered.

The prosecution was required to determine two
separate but related issues; whether a lesser plea
was acceptable and whether to call the accomplice
as a witness. It was appropriate to consider both
concurrently within the evidential context. It required
the prosecution to make a stark choice which must
be done on a principled basis, in accordance with the
Code for Crown Prosecutors.

When considering whether to accept a pleato a lesser
offence, the primary, although not sole, consideration
is whether the plea offered is commensurate to the
seriousness of the alleged offending. Where both
the assisting offender and the other defendant
are facing a murder charge, and there is sufficient
evidence against each of them to pass the threshold
for a prosecution, the public interest would generally
require that both be prosecuted. If the evidential test
is met, the circumstances in which it would ever be
in the public interest not to prosecute someone for
murder are extremely rare.

In principle and save for in exceptional circumstances
all criminal charges that an assisting offender was
or may face should be addressed and resolved at
the time the section 74 agreement is entered into,
or at the latest when the 5.9 witness statement was
signed. It is wholly impermissible for the prosecution
to adopt a "wait and see” position.

An accomplice will always have an incentive to lie, to
minimise their own involvement and to blame a co-
accused. Provided that all the circumstances in which
they came to be called as a prosecution witness and
what they stood to gain by doing so are fairly and
frankly put before the jury with appropriate judicial
direction that will usually be sufficient to meet those
dangers. Where the accomplice potentially stands to
gain by the prospect of the prosecution abandoning
criminal charges against them, provided assistance
is given to secure the conviction of a co-defendant,
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that incentive is much more powerful and would only
cease to exist if the situation was resolved by the time
the witness was called to give evidence. The practice
endorsed in Pipe and Turner provides an important
additional safeguard.

The CACD held that the situation in this case was
ultimately addressed before it was too late through
the offering of no evidence against CP for the offence
of murder prior to him giving evidence. Whilst
acknowledging there may be cases where no directions
to the jury could possibly suffice to cure the prejudice,
the court concluded this was not one of them and the
convictions were safe.

Commentary

This judgement serves to highlight the unpalatable
tensions created by relying upon the evidence of
accompliceswithmuchtogain.The CACD commented
that CP should consider himself extremely fortunate
to have benefited from a decision that was described
as “more pragmatic than principled”, but that good
fortune did not provide a basis for excluding his
evidence. CP’s advantage was plainly not without
consequences for LH. The jury were denied the
opportunity to hold CP accountable for the death
of the victim, either on his account or LH’s account.
However comprehensive and firm the directions of
the trial judge, CP was relied on as a witness of truth
on behalf of the State in consequence of an advertent
yet procedurally flawed decision.

In the opinion of the CACD the key mischief to be
avoided - the prosecution continuing to dangle a
carrot and wield a stick at the time an assisting
offender is to give evidence against an alleged
accomplice—was successfully averted at the eleventh
hour by no evidence being offered. As long as the s74
SA 2020 process is concluded prior to the giving of
evidence of an assisting offending, procedural errors
will not be inherently fatal.

By Omran Behaldi

R v Michael Woodcock [2023] EWCA Crim 333

The defendant stood trial for a number of historical
rapes against his sister. At his first trial, the jury were
hung. At his second trial he was convicted by a majority
of 10 to 2. He appealed against conviction with leave.
The grounds of appeal were that the summing up was
not fair to the defendant.

The trial lasted eight days. There were 14 witnesses.
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The Judge's factual summing up lasted 21 minutes (§9).

The Court’s decision

Before turning to the grounds of appeal, the Court
mentioned two preliminary points regarding the
Respondent’s Notice which it considered had “no
merit” (§13). First, that the summing up was of a similar
length at the first trial. The first summing up was never
scrutinised because the jury was discharged. Second, no
objection was taken at that conclusion of the summing-
up. The Court held that defence counsel could not be
expected to launch into a “general objection” regarding
the brevity or lack of balance of a summing up.

The Court’s “principal concern” (§17) was that the
summing up presented “a clear and coherent account
of the prosecution case but does not do the same to
the defence case.”

The Court accepted that there was brief mention of
the defence points but they were, “interwoven with
the narrative and sometimes a rapid change of subject.
Even if the jury did hear every word of the summing
up, which is doubtful, it must have been hard for them
to take in those points as they shot past with lightning
speed.” The Court set out three specific passages which
caused particular concern (§19 to §25).

Firstly, the judge seemed to invite the jury to consider
whether sadism by his father would have caused an
inclination to commit the alleged offences. The Court
stated this was inappropriate.

Secondly, in referring to a family holiday relied upon
by the defence, the judge summed up in a way that
appeared to the CACD to be, “seriously unfair” as it did
not fairly set out the respective parties’ positions on
that evidence.

Thirdly, the defence suggested that part of the
complainant’s motivation to lie may have been to
secure a financial benefit. In summing-up that aspect
of the defence, the Judge ended with, “But if you
reject that analysis, then what are you left with?” This
appeared to the Court, and no doubt to the jury, as
judicial endorsement of the prosecution submission
that there was no substance to the defence.

The CACD held the summing up was unbalanced and
the serious inadequacies could not “simply be brushed
aside”. Consequently, the convictions were quashed.
A re-trial was ordered. The defendant was acquitted
following a re-trial in front of a different judge.

Commentary

In R v Awil [2020] EWCA Crim 1802, the Court of
Appeal laid out the principles relevant to the fairness
of the summing up. This case is a prime example of
those principles in practice.

Fairness and balance are the guiding principles of
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the summing-up. In this case, the summing-up
was unfair to the defendant. It cast doubt on his
defence. It failed to set out the points which the
defence argued undermined the credibility of the
complainant.

The judgment and subsequent acquittal are no
doubt a source of relief for the appellant. However,
the Court points to systemic difficulty. As the Court
correctly set out, should the summing-up as awhole
be deficient, defence counsel has no mechanism by
which toremedy the matter. Itis ultimately a matter
for the Judge who may not accede to a defence
submission for further detail to be set out in the
summing-up. The only recourse is an appeal against
conviction. As the history of this case demonstrates,

it is not an immediate safeguard.
R v Leon Shortt [2024] EWCA Crim 1041

Summary

The appellant was convicted of being concerned in
the supply of Class A drugs, possession with intent
to supply Class B drugs and possession of criminal
property. His defence at trial was that he was only
involved in the supply of Class B drugs, the drugs
found on him were for personal use and the money
recovered from him came from the legitimate sale of
acar.

He appealed against conviction on three grounds:

1. The Judge undermined the appellant’s account
and credibility in his summing up;

2. The Judge undermined the defence in front of
the jury by requiring defence counsel to call the
appellant and questioning why a conference
was required when permission had previously
been given; and

3. The Judge was highly antagonistic and
unprofessional towards the defence counsel
throughout the trial.

The Court’s decision

At §16 to §19, the Court reiterated the principles
applicable to unfairness as a result of judicial conduct.
The Court emphasised that when addressing appeals
of this nature, there is a “wider principle at play” than
the safety of the conviction. Citing R v Michel [2010]
UKPC 41, [2010] 1 WLR 879 and R v Myers [2018]
EWCA Crim 2191, [2019] Crim LR 18, the Court held:

“If the departure from good practice has been
so gross, persistent, prejudicial or irremediable
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that an appellate court condemns a trial as
unfair, the conviction will be quashed as unsafe,
however strong the grounds for believing the
defendant to be guilty”

Where a judge believes counsel’s conduct requires
correction, “that rebuke should be proportionate and
delivered by the judge in measured terms, without
showing personal resentment or anger.”

The Court considered the individual complaints in
chronological order.

The Court dismissed ground 1 (§62-§63). The Court
listened to the recordings of the summing up. They did
not find any issue with the manner of the summing up.

The Court dismissed ground 2 (§39-§47 and §64-
§66). The Court criticised the Judge for raising his
voice at counsel. Having listened to the recording,
the Court found that there was a “clear rebuke to
counsel, delivered in anger”. The Court considered
all the incidents cited under this Ground. It held that
individually and cumulatively, they did not reach the
level required to render the trial unfair.

The Court dismissed ground 3 (§69-§72). The Court
found that “a few” of the incidents complained of
were concerning. In doing so, the Court emphasised
it is never proper for a judge to disrespect counsel and
lose their temper. However, the Court rejected far
more incidents as causing no concern.

Commentary

There is a difference between judicial bullying
and robust case management. The difference can
sometimes be difficult to perceive, particularly for
junior counsel.

The judgment reminds judges to remain respectful
of counsel and be conscious of the language
and tone used. Trials are high tension, fraught
processes. Phrases that otherwise connote robust
case management can easily be misconstrued as
bullying.

Failing to stay on the right side of the line can affect
the fairness of the trial. Defendants on trial, no
matter the strength of the evidence against them,
should not be made to feel that their advocate
is belittled. It can erode their confidence in their
representation and undermines the administration
of justice.

Every case will be fact specific. In giving their
judgment, the Court was careful to analyse the
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tone and volume of delivery. Nonetheless, the
Court provided some examples of what the Court
considered improper. This included sharp and
intemperate rebukes delivered in anger and loss of
temper when the judge wrongly had the impression
counsel was storing up points for an appeal.

By Farrhat Arshad KC

R v Miller and Moss [2024] EWCA Crim 794

False imprisonment — “arrest” by members of vigilante
group —defences of reasonable force pursuant to
section 3(1) Criminal Law Act 1967

Renewed applications for permission to appeal
against conviction.

The applicants were members of “COST", a “paedophile
hunters” group. The complainant, PM, communicated
online with a decoy (an adult, whom PM believed to be
a child aged 15) deployed by the group and arranged
to meet the decoy on a certain date. On that date,
the two applicants were waiting and detained PM,
live-streaming the detention on Facebook. They were
subsequently charged with false imprisonment of
PM. At trial they sought to rely on defences pursuant
to section 3(1) of the Criminal Law Act 1967, namely
that they used reasonable force in the prevention of
crime, or in effecting or assisting in the lawful arrest
of offenders or suspected offenders. They also sought
to rely on defences pursuant to section 24A of PACE
which allowed arrest without warrant by someone
other than a constable in certain circumstances where
an indictable offence was being committed or had
been committed.

As regards the defences in s. 3 CLA 1967, having
considered R v Jones (Margaret) & Others and DPP
v Stratford Magistrates’ Court [2017] EWHC 1794
(Admin) the trial judge distilled a number of principles
that applied to the use of force to prevent crime and
concluded that the provisions of s. 3 that referred
to reasonable force to prevent a crime and to assist
in the lawful arrest of another did not apply in the
circumstances of the case and would not be left to
the jury. However, she ruled that the defendants were
entitled to use reasonable force in order to effect a
lawful arrest and the jury would be entitled to consider
whether an arrest was justified by virtue of s. 24A PACE,
and, if they concluded that an arrest was so justified,
the force used to effect that arrest would then fall
to be considered by reference to s. 3 CLA 1967. The
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defendants were convicted, applied for permission to
appeal, were refused by the single judge and renewed
their applications for permission.

The CACD held that it was unarguable that the trial
judge was incorrect in her analysis of the application
of s. 3 CLA 1967, as the feared crime (against an adult
decoy) did not involve any risk of harm. It would not
have been open to the jury to conclude that it was
reasonable for force to be used to prevent the crime.
Nor was it open to the jury to conclude that it was
reasonable for force to be used to prevent possible
future crimes that were not imminent. Nor was the
forceusedtoassistaconstabletoarrest-atthetimethe
force was used no constable was present. Permission
refused and convictions for false imprisonment upheld.

Commentary

Whilst too much cannot be read into renewed
applications for permission, given the detail in
which the trial judge's ruling has been set out, it
may be that the CACD wishes to encourage other
trial judges who preside over such trials to keep a
tight control over the defences available and wishes
also to discourage those who involve themselves in
vigilante action.
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APPEALS AGAINST SENTENCE

By Hayley Douglas

R v Harding (Karley) [2024] EWCA Crim 936
R v Thompson (Sophie) [2024] EWCA Crim 1038

In two recent judgments, the Court of Appeal
considered the proper approach to sentencing
defendants who are mothers to young children (in the
case of Thompson, a mother who had given birth just
weeks prior to sentence).

In each case, the Court of Appeal considered that
the sentencing judge had failed to take sufficient
account of the impact of an immediate custodial
sentence on the children. The Court also emphasised
the importance when sentencing mothers of young
children of ensuring that all relevant information is
available, including information as to how the children
are to be cared for, and indicated that sentencing
hearings should be adjourned if necessary to obtain
that information.

Summary

In Harding, the Appellant was convicted of 5s.20 GBH
following her earlier guilty plea. She was sentenced to
27 months’ imprisonment.

The Appellant had assaulted her neighbour in the
street, hitting her repeatedly with a bottle. The main
injury to the victim’s eye resulted in a 50% sight loss.
The Prosecution accepted that the Appellant and the
victim were known to police and the Appellant had
reported being threatened by the victim on several
occasions.

Atthetimeof sentence, the Appellant had two children,
aged 8 and 15. She had no previous convictions. The
judge concluded that the case fell within Category B
culpability and that the permanent effect of the eye
injury constituted Category 1 harm. He expressly
referred to R v Petherick [2012] EWCA Crim 2214 and
bore in mind the impact thatimmediate imprisonment
would have on the Appellant’s children. However, he
stated that the needs of the children had to be balanced
against the need to pass an appropriate sentence for
an offence of this seriousness. He identified a starting
point after trial of 2 72 years and passed a sentence of
2 years and 3 months to reflect the Appellant’s guilty
plea entered on the day of trial.

The Appellant appealed on the grounds that the judge
(1) erred in categorising the case as B1, (2) failed take
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sufficient account of the impact of an immediate
custodial sentence on her children, and (3) failed to
take sufficient account of the impact of imprisonment
on her physical and mental health.

The Court of Appeal rejected the first ground, finding
that the judge had correctly identified the victim’s
injury as permanent and irreversible. In respect of the
second ground, the Court found that the judge had
correctly applied Petherick and made clear he did not
underestimate the impact that imprisonment would
have upon the Appellant’s children. Although the
Court noted the judge had not referred to the impact
that immediate imprisonment would have upon the
Appellant in such context.

However, after considering grounds 2 and 3 together,
the Court concluded that the Appellant’s mitigation
justified a larger reduction from the starting point.
An appropriate sentence at trial would have been
2 years’ imprisonment, with 3 months’ credit for
the guilty plea, producing a sentence of 21 months’
imprisonment. While the Court acknowledged the
offending was very serious, it was further persuaded
to suspend the sentence for 24 months, citing the
exceptional circumstances, including the position of
the Appellant’s children.

In quashing the sentence, the Court of Appeal was
concerned by the insufficient information before the
judge as to how the children were to be cared for and
the suitability of the arrangements that were to be put
in place. Post-sentence, the Appellant’s children had
been separated: her daughter living with the maternal
grandmother and her son living with the father, who
had denied contact between the son and the maternal
family. Children’s Services had raised concern about
the arrangement. The Court considered that the
sentencing hearing should have been adjourned for
the necessary investigations to be undertaken.

In Thompson, the Appellant was arrested for her role
in adrug dealing operation. She pleaded guilty to being
concerned in supplying cocaine and heroin along with
other drugs offences. The Prosecution accepted that
she had become involved in drug dealing to pay off a
debt to a former partner who had threatened her. At
the time of her arrest, the Appellant was 24 years old
and six months pregnant.

On 12 February 2024, the Appellant gave birth and
on 13 March she was sentenced to 38 months’
imprisonment. The judge placed the case in harm
category 3 and identified both Significant and Lesser
Role features in the case. He said that the appropriate
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sentence following a trial would have been 4 V2 years
imprisonment, which he reduced by 25% to reflect
the guilty pleas, to arrive at 38 months. The judge said
he had taken account of the Appellant’s young age
and her new baby, which he described as “significant
mitigating factors”, but he considered that an uplift
from the starting point was nevertheless required.

The Appellant appealed on the grounds that (1) she
should have been sentenced within the range of
Lesser Role, (2) too much weight was attached to
her antecedents when they contained no previous
offending of a similar kind, and (3) the judge failed to
give sufficient weight to the fact of her being a new
mother.

The Court of Appeal considered that the Appellant’s
culpability justified some uplift from the starting point
for Category 3 Lesser Role. However, it concluded that
the part she played did not justify an increase to 4 %2
years which is the top of the range for that category
and the starting point for “Significant Role”.

The Court further considered that the aggravation
of the Appellant’s antecedents was “comfortably
outweighed by the substantial downward pressure of
her personal mitigation” including the impact that a
custodial sentence would have on her infant child and
her relationship with that child. The Court found that
the judge had not given the latter the weight that it
truly deserved.

The Court noted that the Crown Court had declined
to order a Pre-Sentence Report, having been invited
to do so on two occasions. It emphasised that where
a woman who is pregnant or who has recently given
birth is to be sentenced, it is desirable for the court to
obtain a Pre-Sentence Report so that the court is fully
informed about the likely impact of the sentencing
decision on the child and the family, including the
arrangements that will be made for the care of the
child.

In the event, the Appellant and her infant had been
accommodated in the MBU at HMP Bronzefield. The
Court observed however that “it cannot be considered
that presence in the mother and baby unit is the
equivalent of conducting a mother and child relationship
outside the confines of a prison”.

The Court concluded that while the seriousness of
the offence meant that immediate custody could not
be avoided, “sentencing must also reflect the value
that society places on the importance of unfettered
family relationships and the rights of a child”. The Court
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considered that a custodial sentence that would
have an adverse impact on the relationship between
mother and baby for as long as this one would be
disproportionate to the legitimate aims of a custodial
sentence. The Court accordingly reduced the starting
point after trial to 40 months’ imprisonment, resulting
in a sentence of 30 months’ imprisonment.

Commentary

The Appellants in these cases were sentenced in
March 2024. From 1 April 2024, the Sentencing
Council introduced a new, dedicated mitigating
factor: ‘Pregnancy, childbirth and post-natal care’,
in the overarching principles guideline and in the
majority of offence specific guidelines, providing
guidance for courts on sentencing pregnant
offenders and new mothers (someone who has
given birth in the previous 12 months).

The new mitigating factor specifically recognises the
impact of custody on an offender who is pregnant
or postnatal can be harmful for both the offender
and the child, including by separation, especially in
the first two years of life. It sets out what the court
may take into consideration and expressly requires
the court to ask Probation to consider these issues
in a Pre-Sentence report. If a suitable Pre-Sentence
Report is not available, sentence should normally be
adjourned until one can be provided.

By Louise Willocx
R v Leighton Findley [2024] EWCA Crim 1204
Sentencing Youth Defendants

The applicant wasonly 16 years' old when, he, his father,
and another man, robbed a taxi-driver of his keys,
wallet, and coins. A year later, aged 17, he participated
in two overnight burglaries in commercial premises.
The applicant pleaded guilty to all of the offences
when he was still 17 years’ old and had reached the
age of 18 by the time of sentencing. He was sentenced
to concurrent community orders of 3 years with three
requirements: 20 RAR days, 150 hours unpaid work,
and a 3-month curfew.

The law is very clear and was recently confirmed in Rv
Sweeney (Thomas) [2024] EWCA Crim 382: community
orders can only be imposed on offenders who were 18
years’ old at the time of conviction (s.202 SA 2020).
Yet, regrettably, neither prosecution counsel, defence
counsel, nor the judge realised that a community order
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was an unlawful sentence in the applicant’s case and
followed the pre-sentence report prepared by the
probation services.

Commentary

Itis of the utmost importance that child defendants
are treated and sentenced in accordance with the
principles applicable to their age, yet all too often
the applicable considerations appear ignored when
the case reaches the Crown Court. Not only was it
ignored in the present case that the Appellant could
not lawfully receive an adult sentence such as a
community order due to his age when convicted,
even if he had pleaded guilty after his 18" birthday,
the starting point for courts is that children ought
to be sentenced as if they were the age when
they committed the offence (6.1-6.3 Children and
Youth Sentencing Guideline (SG)). This well-known
principle renders it even more disappointing that
youth sentences were not even discussed.

Further, whilst it is accepted that the author does
not have full knowledge of the facts and history
of the case, it is still worth placing some critical
remarks about how the Appellant was treated in
these proceedings. The Appellant had no previous
convictions and had significant learning disabilities,
rendering him susceptible to external pressure.
Most importantly, it was not disputed by the
Crown that the Appellant "was led astray” by his
father in committing the robbery. It is questionable
whether, in circumstances where a suggestible child
is being groomed by his father to commit a serious
crime, it is in the interests of justice to send them
to the Crown Court together. If the Appellant had
remainedinthe Youth Court, supported by specialist
representation and surrounded by professionals
who do know the applicable guidance, there would
have been areal possibility that the Crown may not
have proceeded against him for the robbery.

In any event, the case would have concluded much
earlier, meaning the Youth Justice Services (Y]S)
could have started targeted intervention when he
was still a minor, potentially preventing further
exploitation by others or escalation of his offending.
The Y]S also appreciate better how immaturity may
affect future breaches of an order, especially in light
of his learning disabilities and developmental age
(410 Children and Youth SG). Breach proceedings
are what brought the case to the Court of Appeal
in the first place, and the Appellant merits a
proportionate and developmental age-appropriate
response to potential breaches, guided first and
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foremost by the aim to help him rehabilitate.

R v Reece Mutsinze [2024] EWCA Crim 989
Sentencing Youth Offenders

In Mutsinze, the Court of Appeal allowed an out-
of-time appeal against a sentence of 8 months’
detention for unlawful wounding and replaced it with
an 8-month detention and training order.

At the time of the offence, the Appellant was detained
in a Youth Offenders Institution on a 78-month
sentence for other unrelated offences. During the
course of his sentence, he and three others attacked
one of his peers, resulting in a laceration to the
victim’s head and a bruising and swelling to his eye.
The Appellant was 17 years old at the time of the
offence. His case was allocated to the Crown Court
in Leeds and following a guilty plea, the Crown Court
judge sentenced him to 8 months’ detention for
unlawful wounding.

Judges as well as advocates all too often remain
unfamiliar with the law and guidelines concerning
youth sentencing when youth cases reach the Crown
Court. It was simply not open to the Court to order
long-term detention under s.250 Sentencing Act
2020, as this sentence is reserved for grave crimes.
To qualify as a grave crime, the offence would either
have to be one of the offences identified as grave
crimes under s.249 SA 2020, or be punishable by
imprisonment of 14 years’ or more if the offender
would have been 21 years old or more. Neither of this
is the case for unlawful wounding.

Moreover, a Court should never impose a detention
order under s.250 if a community order or a detention
and training order are available. The latter was plainly
available to the Court, and can be made to run
consecutively to the Appellant’s previous sentence of
detention under s.237(4) of the Sentencing Act 2020.

Sentencing children in the Crown Court involves
entirely different principles than adult sentencing
and it is therefore hugely important that judges and
advocates are fully acquainted with them even if they
do not normally appear in Youth Courts. Theriskis that
children receive inflated sentences which directly runs
counter to the two key objectives of youth sentencing:
rehabilitation and the child’s wellbeing. Further, even
with sentences as in Mutsinze where the unlawfulness
appears to be rather technical (8 months’ detention
instead of 8 month’s DTO), these errors can have real
practical consequences interfering with the child’s
rehabilitation, for example by affecting how a later
sentencing judge assesses the child’s antecedents.
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By Omran Behaldi

R v Marcus Saunders [2024] EWCA Crim 1059

Summary

The defendant changed his plea from not guilty to
guilty to causing death by careless driving when over
the prescribed limit and causing death by careless
driving while uninsured. The change of plea came
after the defence expert report on back calculation
had been received.

At sentence, the judge gave him 15% credit for his
guilty pleas on the basis that, whatever the Crown'’s
expert report may have said, the appellant knew he
was drunk at the time based on the quantity of alcohol
he had consumed. The judge rejected a submission that
his credit had been preserved at the PTPH because the
Crown agreed it was reasonable for a defence expert
report to be obtained.

The defence were not shown the prosecution expert’s
report at PTPH but were told of the back calculation.
The prosecution expert report was served sometime
later and “somewhat late”.

The defendant was sentenced to 61 months total
imprisonment. He appealed against sentence on two
grounds:

1. He should have been given greater credit for
his guilty plea; and

2. The judge afforded insufficient weight to the
psychiatric evidence.

The Court’s decision

The Court considered the history of the case (§15 to
§21). The Court held that the

“better way of analysing this case is to consider
it in terms of the Sentencing Council’s Guilty
Plea Guideline, in particular, exception F1.
The issue is whether it was reasonable in all
the circumstances for the defence to seek to
obtain its own expert evidence and whether
the learned judge correctly directed his mind
to that issue.”

At §22 the Court held:

“Although the appellant would of course have
known how much he had drunk over the course
of 3 or 4 hours in terms of quantity, and that
the midpoint of the Crown’s expert’s back
calculation was well over the limit, we are
driven to conclude that it was reasonable for
the defence to obtain his own expert evidence
in this case, and that the judge was wrong to
ignore that particular feature.”
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By the time of the PTPH, the only live issue between
the parties was the back calculation. The Court held
that 25% was the correct level of credit.

The Court allowed the appeal on the first ground but
not the second.

Commentary

The Court’s decision is a useful example of the
approach to Exception F1 in the guideline for credit
for guilty plea.

Exception F1 refers to

“particular circumstances which significantly
reducedthedefendant’s abilitytounderstand
what was alleged or otherwise made it
unreasonable to expect the defendant to
indicate a guilty plea sooner than was done”

The appellant in this case was charged with offences
where the level of alcohol in his blood was an
element of the offence. While he may have been
able to estimate from his recollection, only a back
calculation can provide conclusive evidence of the
essential element of the offence.

The situation is different where, for example, a
defendant is disputing presence or co-location with
incriminating mobile phones. Often prosecutions
rely on statements from police analysts trained to
use cell-siting software to assert presence or co-
location. This is not admissible evidence because
such matters require expertise (see R v Calland
[2017] EWCA 2308 (Crim)). These questions can
easily be answered by a defendant unless they can
demonstrate they cannot remember the events.
They were either holding both a drug phone and
a clean phone or they were not. In addition, the
answers to the questions would rarely, if ever, be an
element of the offence charged.

When assessing the need for expert evidence to
decide on a plea, defence teams should consider the
importance of the expert evidence for the plea. It is
not enough to rely on the argument that the served

evidence was at first blush inadmissible.

PROSECUTION APPEALS

By Tayyiba Bajwa

RvAIQ [2024] EWCA Crim 1097

The prosecution appealed against a ruling by the trial
judge accepting a defence application of no case to
answer on a count of aggravated burglary.

The Crown'’s case was that three individuals, AlQ, G
and M were jointly involved in an aggravated burglary
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with those in the flat stating that G had carried
either a knife or a piece of pipe; AIQ was said to have
been the driver who drove G and M to the property
and then drove them away. On 21 November 2022,
M pleaded guilty to aggravated burglary and on 20
June 2023 the prosecution accepted pleas from G to
burglary and assault occasioning actual bodily harm.

In January 2024 AIQ stood trial on a single count of
aggravated burglary and a single count of burglary
in the alternative. Her defence was that, although
she had been the driver, she had no knowledge of
or involvement in burglary or aggravated burglary.
Agreed facts went before the jury as to the nature of
M and G’s pleas.

At the close of the prosecution case, the defence
made a successful application of no case to answer in
relation to the aggravated burglary count. The judge
granted the defence application noting that as G had
been sentenced on the basis he may not have known
a weapon of offence was taken into the premises, it
would not be possible to invite the jury to infer that
AIQ “must have known that a weapon was taken into
the premises by G.”

The prosecution appealed against the terminating
ruling.

The Court of Appeal upheld the prosecution’s appeal
relying on the Privy Council decision in Hui Chi-Ming
v The Queen [1992] 1 AC 34. In that case, four men
had been charged jointly with murder; two of the
secondary offenders pleaded guilty to manslaughter
and a third was acquitted on direction of the judge.
The jury found the fourth man and alleged principal,
A, not guilty of murder but guilty of manslaughter.
Following that trial, the appellant (B) and another
(C) were charged with murder on the basis that
they had participated in a joint enterprise in which
A had murdered the victim. C pleaded guilty to
manslaughter; B went to trial and was convicted
of murder. On appeal the Privy Council held that
the trial of a secondary offender can proceed even
though the alleged principal had been acquitted in an
earlier trial. It was further held that the trial judge had
been correct to exclude evidence of A's acquittal of
murder and conviction of manslaughter. The verdict
reached by a different jury in an earlier trial, whether
on the same or different evidence, was irrelevant and
amounted to no more than evidence of the opinion
of that jury. The Privy Council further held that it was
not an abuse of process for the prosecution to proceed
against B for murder rather than manslaughter.

The Court of Appeal in A/Q approved that as
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authority for the principle that a secondary party
may be convicted where the actual perpetrator of the
actus reus of the substantive offence is acquitted or
convicted of a lesser offence. It went on to hold that
acceptance of a lesser plea from G did not amount
to an “express concession of evidential insufficiency”.

Finally, as a matter of principle the court observed
that given it was open to the jury to infer that she had
participated in a plan to burgle (and so been aware of
some of what was planned), it was open to them to
go on to infer that she must also have been trusted to
know of the weapon or weapons.

The appeal was allowed and it was ordered that a
fresh trial could take place.

Commentary

As noted by the Court of Appeal, this case is an
example of the difficulties that can arise where a
“piecemeal approach” is taken to a prosecution
advanced on a joint enterprise basis. Regardless
of the prosecution’s reasons for accepting a plea
to burglary, rather than aggravated burglary, the
fact remained that G had not been convicted on
the basis that he had displayed or otherwise used a
weapon. As such, it is understandable that the trial
judge found himself in a difficult situation when
confronted with a situation where the prosecution
was advanced on the basis that G had a weapon -
but had accepted his plea to the lesser offence.

The Court of Appeal relied on the Privy Council’s
decision in Hui Chi-Ming as authority for the
principle that a secondary party’s criminal liability
is not, in fact, contingent on a principal’s criminal
liability. In that case, A had advanced a defence that
he had nothing to do with the incident rather than,
for example, a defence of diminished responsibility
or provocation (as it then was) suggesting that the
conviction of manslaughter was on the basis that
the jury had concluded that he did not have the
requisite intent for murder.

It does seem curious that where one jury has
concluded that the principal did not have the
requisite intent for murder, a secondary party, not
said to be involved in the actus reus of the killing,
could nevertheless be found guilty of murder
where tried separately. It is apparent that such an
outcome would not be possible within the same
trial - the Court of Appeal in Green [2005] EWCA
Crim 2513 held that where the same evidence
is admissible against both it would normally be
inconsistent for the same jury to acquit D1 as
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principal and yet convict D2 as accessory to a crime
which it has already found has not been committed
by D1.

This peculiarity in the law highlights the real
dangers to defendants facing joint enterprise
charges where the prosecution does adopt a
“piecemeal” approach allowing reconsideration of
the same issues by different tribunals of fact.

By Violet Smart

R v ARU, AOC and BHL [2024] EWCA Crim 1101

Appealing successful half time submission —youth
—joint enterprise — murder — attempted murder —
liability — provocation vs encouragement

Four youth defendants, ARU, AOC, BHL and TC, were
charged on a five count indictment with offences
of murder, manslaughter, attempted murder,
GBH s.18 and violent disorder. Count 3, attempted
murder, related to the attempted murder of ARU,
who had been stabbed multiple times by a male in
the opposing group. At the close of the prosecution
case, submissions were made that there was no
case to answer on counts 1-4. This submission was
upheld in relation to AOC, BHL and ARU but not
TC. The prosecution sought leave to appeal against
the judge’s ruling on the ground that it was not one
reasonably open to him to make. The Court of Appeal
granted leave but dismissed the appeal.

The prosecution case at trial entirely
circumstantial, consisting of telephone
communications and some CCTV. It was alleged that
the defendants, who were young people of 15 and 16
years old, had on 29 September 2023, all arranged
to engage in a knife-fight with another group, where
the intention was either to kill or seriously harm each
other and that therefore when one of the number was
stabbed to death with murderous intent, all parties
were jointly liable for that person’s murder.

was

The submissions of no case to answer hinged on
the proposition that there was insufficient evidence
to show that the fight was either prearranged or a
spontaneous joint fight.

The trial judge considered how ARU, AOC and BHL
could be convicted of murder and attempted murder:
there had to be an agreement, either spontaneous or
made in advance, between individuals or a group, to
stab or be stabbed at. The case of R v Seed and others
[2024] EWCA Crim 650 was cited with regard to the
reciprocal nature of the agreement that had to be
proved. The judge found that the act of carrying a
knife was not probative without further agreement
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to engage in a knife fight. There were other features
of the evidence that did not support agreement, such
as a lack of indication from males on the opposing
side that they would be in possession of knives and
the fact that ARU, AOC and BHL had run away when
those in the opposing group ran at them with knives.

In those circumstances, the judge found that no
reasonable jury could find the defendants had formed
the relevant agreement that would enable them to
be convicted of murder or attempted murder. The
prosecution argued that the judge had not given
sufficient consideration to the messaging they had
presented between the two groups, which they said
pointed to agreement and reasonable inferences
that others would be armed, as well as the fact that
the groups were at the car park at the same time,
implying they had all anticipated a knife fight would
take place, as well as the fact of the earlier altercation.

The Court of Appeal took the case of Gnango
[2011] UKSC 59 as its starting point. In Gnango, the
defendant had agreed to participate in a shoot-out,
akin to a duel, with an unidentified male. One of the
bullets fired by that male hit and killed a woman as
she walked home. Gnango was found guilty of her
murder, the case having been left to the jury on the
basis of parasitic accessorial liability. The Court of
Appeal quashed his conviction, finding that there
was no joint enterprise to use unlawful violence. The
Supreme Court, in restoring Gnango’s conviction for
murder, held (rather than on the basis of parasitic
accessorial liability) that the common intention had
been to shoot and be shot at, as in a duel. This was the
joint enterprise. Differentiation was drawn between
encouragement and provocation, such that

“if A shoots back at B because he has been
provoked by B’s shooting to do so, that is very
different from saying that A shoots back at
B because he has been encouraged to do so
pursuant to an agreement to have a shootout.”
[100, Gnango]

In dismissing the appeal in the present case, the
Court held that the prosecution’s argument was “ill-
founded” and that the trial judge in ARU and others
had applied the law as per Gnango and Seed and
others with no error of law or principle.

In particular, it was held that (1) for a jury to convict
ARU, AOC and BHL, there had to be evidence of
agreement between males from the other group and
the defendants and their group that they would stab
and be stabbed at. This agreement could be prior or
spontaneous. In the present case, there was no direct
evidence of any agreement. As per paragraph 45 of
the judgment, the judge was entitled to consider:

i) The absence of evidence of prior enmity;
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ii) The fact that no knives were used in the
earlier fight;

iii) The absence of evidence relating to
knowledge that either group possessed
knives;

iv) TC running away from BHL when a knife
was produced;

V) The fact the defendants’ group ran from
a male from the opposing group when
confronted with a knife rather than
engaging in a knife fight.

Having made those findings, the court concluded
at paragraph 48 that “cases in which opposing sides
engaged in violence have a common purpose of the
kind required to fix all participants with liability for
the death of anyone resulting from the violence will
be rare.” As the cited cases demonstrate, the factual
background will have to be such as to demonstrate
that both parties had made a clear agreement. In this
case, the evidence “fell far short” of an agreement to
stab and be stabbed and as such, the defendants had
no case to answer. The judgment ends: “any attempt
to extend the principles in Gnango to incidents of the
kind which occurred on 29 September 2023 should
be avoided”.

Commentary

The judgment emphasised that the principles
in Gnango are not to be widely applied. They
apply to narrow and rare instances where it can
be shown that there was an agreement between
parties that amounts to a common purpose i.e.
to stab and be stabbed at or to shoot and be shot
at. In the present case, the parties had had a fight
which ended in fatality. But it was not part of
any provable agreement that the defendants had
agreed to a knife-fight and therefore liability for

the death could not fall at their feet.

R v BLC [2024] EWCA Crim 1186

s58 CJA 2003 - ‘terminatory ruling’— malicious
communications —abuse of process

The appeal was brought under s.58 Criminal Justice
Act 2003, against a ruling made by the judge in the
Crown Court. There had been a significant amount of
confusion by the prosecution in the Crown Court as
to the correct route to take to challenge the decision
made, resulting in what the Court of Appeal called an
“unhappy sequence of events” (paragraph 20).

BLC was convicted post-trial in the Crown Court and
sentenced to a term of imprisonment. Following his
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release, posts were made on five websites, which
criticised and abused the parties who had conducted
the trial. Some of the posts were sent by an email
in BLC's name, however it was alleged that all of the
posts were attributable to him.

He was charged on a new indictment with offences
contrary to s1 of the Malicious Communications
Act 1998, the particulars being that he had sent
an electronic communication to the recorder,
prosecution or defence counsel. He pleaded not-
guilty and the matter proceeded to trial. The trial
judge raised concerns about the indictment, as it
alleged the communications had been sent to the
parties whereas the evidence suggested they had
been posted online or sent to other parties. He also
noted that some of the messages expressed opinions
rather than conveyed information, as particularised.
The judge directed a review of the indictment and for
the prosecution to provide a schedule setting out the
details of each post.

The prosecution supplied the schedule and written
submissions but did not apply for leave to amend the
indictment and the judge did not direct amendment.

The judge went on to rule that the “requirements of
the act were only satisfied if, at the time of sending
the message, the message was directed or sent to a
person” (paragraph 14). The prosecution’s evidence
did not support the suggestion that the messages/
posts had been sent to anyone in particular. The
judge ruled that a post online could not satisfy the
elements of the offence.

At this stage, the prosecution neither applied to
amend the indictment/schedule nor to appeal under
s58, rule 38.2. There was disagreement between
the judge and the prosecution as to what the next
steps should be. The prosecution had, it appeared,
been misled by the phrase “terminatory ruling” and
believed that the appeal “could not be initiated until
the judge had ‘provided a ruling which terminated
the proceedings™ (paragraph 16).

The prosecution declined to offer no evidence and
also declined to initiate an appeal as per s58, but
given his earlier ruling, the judge held that it would
now be an abuse of process for the prosecution to
continue and stayed the proceedings as an abuse.
Following this, prosecution counsel requested
a further adjournment, which was granted, and
returned to indicate that they would in fact appeal.
Subsequently, the judge was persuaded to lift the
stay to allow for this.

The appeal was brought in respect of
(1) the judge’s ruling as to the ambit of s7;

(2) the ruling as to abuse of process;
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(3) the judge’s approach to appeal under s.58.
The Court of Appeal focussed on the first ground.

It was held that the judge’s interpretation of s.1 of
the Act was wrong in law, for three primary reasons:
(1) s of the Act is stated in deliberately wide terms,
and there is nothing in it to suggest that “person”
should be taken to mean an individual, rather than
an individual or a corporation; (2) s1(1) allows that
the necessary intention can be directed towards
the recipient of the message or any other person to
whom the sender intends the nature or contents of
the message should be communicated. There is no
reason that this should not apply to a message posted
on a website to a wide audience where the intention
is that, at some point and in some way, the message
will be communicated to the subject with the purpose
of causing distress or anxiety; (3) there is nothing in
the Act which states that the communication cannot
be an expression of opinion and must be a statement
of fact. Many malicious communications are untrue
but remain capable of causing significant distress and
anxiety.

The Court held that the judge’s ruling that none of
the offences could be proved was wrong in law and
should be reversed. The appeal was therefore granted,
allowing a trial to proceed.

Commentary

As perthe sequence of events that led to this appeal,
the term “terminatory ruling” can be misleading
and potentially lead to serious error. While the
majority of appeals will be brought against rulings
which would otherwise have the effect of bringing a
prosecution to an end, the definition in s74(1) of the
Act is in fact much wider. As the Court said at para
2 of the judgment, “A ruling against which an appeal
under section 58 is brought is sometimes referred to
as a ‘terminating’ or ‘terminatory ruling’. However,
as this court pointed out in RvY [2008] EWCA Crim
10, that phrase may be convenient as a shorthand,
but ‘its use is best avoided when considering how
the Act must be construed, for it appears nowhere

m

in the statute’”.

Unrelatedly, but similarly, the scope of the
Malicious Communications Act is intentionally
wide. The definitions provided therein, and the
intention of the Act is to capture the full range of
online and other forms of communications that are
sent with the intention to cause anxiety or distress
to their recipients. There is no requirement that
such communications be sent directly to the person
that they concern; it is enough for there to be an
intention that the message reach them at some
point and that they be caused anxiety or distress.
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By Farrhat Arshad KC

R v Gower [2024] EWCA Crim 113

Murder - Prosecution appeal against finding of no case
toanswer - “non-insane” automatism — necessity for
external factors

This Prosecution appeal was heard in February 2024
but was the subject of reporting restrictions until the
retrial concluded.

The deceased was a 78 year old woman who suffered
from dementia. The defendant was her husband, aged
81, who had been her carer for a number of years.
He had previously reported that it was becoming
increasingly difficult to care for the deceased. On
4™ January 2022, the defendant phoned his GP’s
surgery in a distressed state. He told them that he
had hit his wife and that he might have killed her.
When the police attended, they found the deceased
lying unconscious on the floor. She had an injury to
her head and two separate pieces of cloth had been
stuffed into her mouth. She was taken to hospital but
did not regain consciousness and the decision was
subsequently made to terminate her life support.
In his police interview, the defendant stated that
he could not remember all that had happened. He
remembered an argument and walking into the room
where his wife was, carrying a saucepan and a drying
cloth. The next thing he remembered was being sat
astride his wife and seeing that she had the drying
cloth stuffed into her mouth, and that his hands were
pressed over her face and mouth. The pathologist
stated that the injuries to the head were consistent
with a blow from a saucepan. He concluded that the
most plausible explanation for the cause of death was
cardiac arrest caused by smothering.

The primary defence at trial was one of non-insane
automatism. The submission of no case to answer
“focused exclusively” on the evidence of four
“experienced consultant psychiatrists” who had given
evidence: three for the Defence, Dr B, Dr A and Dr F;
and one for the Prosecution, Dr S. It was the Defence
position that Dr B’s evidence favoured the defence
of automatism. Dr B’s evidence was that, following a
prolonged period of extreme stress which culminated
in the events of 4th January, an acute stress reaction
had manifested itself into a dissociative response
in which the respondent had lost voluntary control
over his thinking and his behaviour. The Prosecution
conceded that an evidential basis for the defence
of automatism had been made out. Drs A, Fand S
conceded that it was possible that the respondent had
acted in a state of automatism at the relevant time,
although they did not think it likely. Consequently,
argued the Defence, no jury could convict the
respondent of murder, relying on Brennan [2014]
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EWCA Crim 2387 and Golds [2016] UKSC 61, absent
any evidence that would entitle the jury to disregard
the expert opinion, a verdict contrary to that opinion
would not be a true verdict in accordance with the
evidence. The judge agreed and ruled that there was
no case to answer.

The Prosecution appealed pursuant to s. 58 CJA
2003 against that ruling. It argued that all three
doctors other than Dr B, were in disagreement with
her opinion. There was no other evidence other
than Dr B’s evidence to suggest that the respondent
was in a state of automatism at the relevant time.
Whilst each doctor had accepted Dr B's position as
possible, each maintained their opinion that there
were no grounds for automatism to apply in this
case. Therefore, there was sufficient evidence upon
which the jury could be satisfied that the Crown had
made them sure that automatism did not apply.

The appellant sought to additionally argue on
appeal that in fact non-insane automatism was not
available as a defence in the particular circumstances
of the case. The CACD declined to permit the
appellant to additionally argue that ground, as that
had not been raised at trial (the Prosecution at trial
having conceded that the defence was available)
and the trial judge had made no ruling in respect of
the new position. However, that did not mean that
the appellant could not advance any “additional,
pertinent arguments to those previously canvassed
in support of the extant appeal”. There was no
procedural bar to doing so.

The CACD allowed the Prosecution appeal
against the judge’s ruling that there was no case
to answer. The CACD expressed surprise that at
trial the discussion as to the law had not been
lengthier. It noted that there had been no discussion
as to the distinction between “non-isane” and
“insane” automatism. It expressed concern that
the legal directions given in relation to non-insane
automatism, inadequately reflected the distinction
that must be drawn between non-insane and
insane automatism. Further, the CACD was of the
view that, upon a review of the psychiatric evidence,
there was a genuine professional disagreement
which ultimately would be for the jury to resolve.
There were significant issues raised during the
psychiatric evidence: first, as to whether the
respondent had suffered a complete loss of
control, secondly, whether, if the state of
depression had led to a dissociative state, it could
be described as an external event. This, in short, was
not a Brennan case. Further, the CACD had
difficulty in accepting the trial judge’s conclusion
that this was not a case where the psychiatric
evidence could be buttressed by other evidence
which would allow the jury to move from the
psychiatrists’ “unlikely” or
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“not probable” to their own state of being sure. As
the jury was, “entitled to analyse the events in the
minutes, days and weeks before the incident on 4th
January 2022, to see if they collectively amounted to
an external factor in accordance with the evidence
of Dr B”, it was “surely right” that they could also do
so in order to consider the context of the differing
psychiatric opinion.

Having concluded in the appellant’s favour, the
CACD then stated that given the, “significant delay
in the time between the jury hearing the detailed and
complex psychiatric evidence which was on the basis
of written directions about which we have expressed
concern above” it would direct the discharge of the
jury and order that a fresh trial take place in the
Crown Court.

At the re-trial, a Pre-trial Hearing was held in July
2024 under section 40 of the Criminal Procedure
and Investigations Act 1996 (“the CPIA 1996").
The issue of law that Mr Justice Cavanagh was
asked to determine at the Pre-Trial Hearing was
whether, taken at its highest, the expert evidence
of the Defence consultant psychiatrist, set against
the agreed factual background, could properly
sustain a defence of non-insane automatism. In
the subsequent ruling, found here, his Lordship
extensively reviewed the authorities on automatism
and the distinction between non-insane and insane
automatism. His Lordship concluded that the acute
stress reaction, and the causes of an acute stress
reaction, were not external factors which could form
the basis of the defence of non-insane and insane
automatism and, as such, that was not an available
defence. However, by this stage of the proceedings,
the Prosecution had agreed that they would accept
a plea to manslaughter on the basis of diminished
responsibility. (A plea to that was subsequently
entered and the defendant received a suspended
sentence.)

Commentary

Mr Justice Cavanagh’s Pre-Trial ruling is an
extremely helpful analysis on the automatism
case-law. Itisreadily apparent that it is not always
easy to see on which side of the line a particular
condition or state will fall. The judgment clearly
sets out the steps that must be followed and the
questions to be answered. The Pre-Trial ruling can
be found here.
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REPORTING RESTRICTIONS AND EXCEPTING
DIRECTION

By Daniella Waddoup

Rv (1) BGI & (2) CMB [2024] EWCR 5
The facts

On 10" June 2024, the two defendants were convicted
of the murder of Shawn Seesahai. Aged just 12
years old, they were the youngest defendants to be
convicted for murder since the Jamie Bulger case, now
over 30 years ago. The trial and verdicts attracted
intense local and national media attention. Both the
age of the defendants and the facts of the case were
shocking: the two defendants attacked 19-year-old
Shawn Seesahai, a stranger to them, with a machete
in a public park around 8pm, after only a few words
had been spoken between them.

As a result of the defendants’ young age, reporting
restrictions had been in place pursuant to s. 45(3)
of the Youth Justice and Criminal Evidence Act 1999
(“the 1999 Act”). Following the convictions, three
media organisations made an application for an
‘excepting direction’ under s. 45(4) and (5) of the
1999 Act in order to permit the identification of the
defendants. Shawn Seesahai’s family were supportive
of the media’s application; both the defence and the
Crown opposed it.

The media’s case was that the defendants had failed
to prove that anonymity was an absolute necessity.
Reliance was placed on examples of cases in which
excepting directions had also been made in relation
to other very young (13- and 14-year-old) defendants
(including in the recent cases of R v Dermody,
Ellenbogen J, 5% July 2024 and R v Craig Mulligan and
others, Jefford J, 30t June 2022). It was said that there
were particularly strong reasons for open justice in
this case, including: the particular gravity of the crime,
and level of local concern and national revulsion; the
substantial public interest in reporting knife crime;
and the suggestion, made by two police officers in a
Sun editorial that “Naming and shaming sometimes
works”.

Before determining the application, the trial judge,
Mrs Justice Tipples DBE, asked the Youth Justice
Service to address within the pre-sentence report
the implications for the defendants if the reporting
restrictions were to be lifted. The reports, prepared
by social workers who had been working with the
defendants for some months since their remand
into youth detention accommodation, collated
information about them from various sources,
including family members, teachers and, in the case
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of the first defendant, a mental health nurse and
independent child trafficking guardian.

The court heard that the first defendant, still only
12 years old, was a child with “extremely complex
needs” who appeared to “function at a lower level than
his chronological age, both in terms of understanding
and his emotional literacy” ([23]). There had been
extensive involvement of children’s services in his
young life. He was vulnerable to exploitation, had
been referred to children’s mental health services,
and there had been previous instances of self-harm.
The authors of the report expressed concern that
naming the first defendant could have “a detrimental
impact on his current positive behaviour and impede the
rehabilitation process” ([24]).

The pre-sentence report in relation to the second
defendant identified that whilst he was “physically
mature for his age, he is still young, and it will take time
for him to mature emotionally and developmentally,
in an environment where he feels safe” ([30]). Lifting
reporting restrictions would increase the likelihood
of negative attention within the secure estate, which
would in turn negatively impact on the second
defendant’s rehabilitation ([31]).

The law

The court has the power to make an excepting
direction, thereby dispensing with anonymity and the
reporting restrictions in place under s. 45(3) of the
1999 Act, where it is satisfied that it is in the interests
of justice to do so (s. 45(4)) or where it is satisfied
that (a) the effect of the reporting restrictions is to
impose a substantial and unreasonable restriction on
the reporting of the proceedings, and (b) that it is in
the public interest to remove or relax that restriction
(s. 45(5).

In deciding whether to make an excepting direction,
s. 45(6) of the 1999 Act provides that the court shall
have regard to the child or young person’s welfare.
Further, when the court is determining whether
reporting is in the public interest it must have regard
to, amongst other things, the open reporting of crime:
s.52 of the 1999 Act.

The relevant principles were described as well
established:

“A decision to dispense with anonymity involves
the exercise of judgment, requiring the court
to carry out a balancing exercise weighing up
the welfare of the child or young person on the
one hand, and the principles of open justice and
freedom of expression, on the other” ([34]).

Tipples J went on to summarise the more detailed
guidance given by the Court of Appeal in R vKL [2021]
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EWCA Crim 200 at [67] (as previously set out in Rv
Aziz [2019] EWCA Crim 1568, [2020] EMLR 5 and R v
Markham [2017] EWCA Crim 739, [2017] 2 Cr App R
(S) 30):

1) Thestartingpointisthat “reportsofproceedings
in open court should not be restricted unless
there are reasons to do so which outweigh the
legitimate interests of the publicin receiving fair
and accurate reports of criminal proceedings
and in knowing the identity of those in the
community who have been guilty of criminal
conduct”. This is an important affirmation of
the importance of ‘open justice’.

2) Thefactthatthe court is dealing with a child or
young person “will normally be a good reason
for restricting reports of the proceedings in the
way permitted by the legislation”, and it will be
only in “rare cases” that an order under 5.45(3)
imposing reporting restrictions “will not be
given or, having been given, will be discharged”.

3) The need to exercise great caution before
removing reporting restrictions is because
of the “very great weight that the court must
give to the welfare of a child or young person”.
This reflects the fact the welfare of the child
or young person is something to which the
court must have regard, under the Children
and Young Persons Act 1933, s. 44. In practical
terms, this means that the power to dispense
with anonymity must be exercised with “very
great care, caution and circumspection”.

4) However, the welfare of the child or
young person “will not always trump other
considerations”. Where a child or young
person is tried in the Crown Court, “there is
a strong presumption that justice takes place
in open court and the press may report the
proceedings”. Even in the youth court, where
the regime requires that proceedings should
be held in private, the court has the power to
lift restrictions.

The balancing exercise

Tipples | refused the media’s application for an
excepting direction in relation to both defendants.

Akeyfactorinthisdecision,thoughnotadeterminative
one, appeared to be that both defendants were
“very young”: they were 12 when the offences were
committed, and when they were convicted. There was
therefore a “very substantial period of time until [their|
anonymity will otherwise come to an end”. This, Tipples
J noted, was a “very substantial period of time in the
context of [their] young li[ves]” ([62]) and in terms of
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their development as young people ([67].

The court accepted the conclusions expressed by the
authors of the pre-sentence reports that there was
now an opportunity for both defendants to be brought
up in the secure unit in a way which would facilitate
their rehabilitation. This, the court found, was directly
relevant to the defendants’ welfare, and so also in the
publicinterest. Lifting the reporting restrictions, onthe
other hand, risked having an “extremely detrimental
impact” on the first defendant’s mental health ([67])
and on the second defendant’s “feeling of safety”
([75]) in the unit. This in turn would inevitably impact
on their prospects of rehabilitation.

Although the defendants had been convicted of
murder, which shifted the balance towards publication
of their identity, the court was not persuaded that this
tipped the balance in favour of publication. The details
of the trial had already been extensively reported. The
media could, and already had, published substantial
detail in relation to the defendants’ backgrounds,
and could continue to do so in relation to matters
arising at the forthcoming sentencing hearings. This
was not a case in which the current restrictions left
a “vacuum” at the heart of the case exacerbating the
risk of uninformed and inaccurate comment ([68]).
The fact that the first defendant’s name was already
known to people in the local community was not
necessarily a good reason for sharing it now with the
wider public.

Further, although it was clear on the authorities that
deterrence was a proper objective for the court to
pursue, withholding the identity of the defendants
would not prevent the media reporting in a way which
would serve as a deterrent to others.

The defendants went on to be sentenced to minimum
terms of eight years and six months in custody. The
sentencing remarks are available here.

Commentary

As the court made clear, a decision to dispense with
anonymityisanintenselyfact-specificone,involving
the exercise of judgment. This is why a challenge to
such a decision in judicial review (on which, see Rv
KL [2021] EWCA Crim 200) is generally likely to be
difficult, assuming the judge has taken into account
the evidence and has not reached a decision that is
plainly wrong on the material considered.

In the present case, the very young age of the
defendants was clearly the factor given the most
weight in the balancing exercise. Tipples ] expressly
remarked that the exceptionally young age of the
defendants presented a “very different landscape”
to that for a 16- or 17-year-old convicted of murder
with a knife ([62]). Compare in this context the
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decision in R v KL, where the judge found that
reporting the 16-year-old applicant’s identity would
not impact on his future progress and rehabilitation,
especially as he was due to serve a minimum of
15 years in custody. Whilst this doesn’t mean that
reporting restrictions can’t be maintained in the case
of young defendants who are older, it does serve
to highlight the especially pressing need to secure
robust and specific evidence about the impact of
naming defendants in such cases.

In this case, the quality of the evidence was at the
heart of the media’s opposition to each defendant’s
argument that their anonymity should be
maintained. The media did not go so far as to submit
that expert evidence (i.e. from a psychiatrist) was
necessary to satisfy the need for “clear and cogent
evidence” to maintain a defendant’s anonymity. It
was suggested, however, that the evidence in the
pre-sentence reports relied on failed to establish
the necessary causal link between the lifting of
reporting restrictions and the consequences, i.e.
the vulnerability or increased vulnerability of the
defendants. In the first defendant’s case, it was
said that the pre-sentence report identified mental
health issues, but there was no explanation of the
nature and extent of that condition, or why it could
not be managed within the secure unit. The second
defendant did not have any mental health issues or
vulnerability, other than his age.

Tipples ] rejected the media’s submission that the
pre-sentence reports were insufficient, and placed
heavy reliance onthe authors’ conclusions. The social
workers working in the context of the Youth Justice
Service had both the necessary general experience
and specific knowledge of the defendants to express
a view as to what impact lifting the reporting
restrictions would have on them.

Where practitioners seek to resist an application for
an exceptingdirection, they should carefully consider
whether reports prepared by the Youth Justice
Service address the impact of lifting restrictions on
the child (and their family), and whether additional
expert evidence (e.g. from CAMHS or other
professionals involved with the child) might serve to
bolster the evidential picture.
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