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IN THE WESTMINSTER MAGISTRATES COURT 
BETWEEN: 
   
    Deputy Public Prosecutor of the Court of Rome (Italy) 
        
                                                                  Requesting Judicial Authority 
 
                                                          V 
                                        
 
      David Getachew 
                                           
                                                                         Requested Person                                                          

   
 
              Ruling 
 
 Ms Herbert for the JA 
  Mr Hall for the RP. 
 No interpreter required 
 
 
INTRODUCTION 

 

 
 

1. Roberto Felici, Deputy Public Prosecutor of the Public Prosecuting Office 

at the Court of Rome (Italy) ( The Judicial Authority or JA) requests the 

extradition of David Getachew  (RP), pursuant to an European Arrest 

Warrant (“EAW”) issued on 8 May 2020 and certified on 7 July 2020. 

 
 

2. Italy is a Category 1 territory for the purposes of the Extradition Act  2003. 

3.  

 

4. The RP was arrested on 22 December 2020. He appeared before an 

Appropriate Judge on the following day. No issues were raised pursuant 
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to s4 and s7 2003 Act. The RP did not consent to his extradition. The 

hearing was opened. The RP was refused bail and has remained in 

custody throughout.  He has been in custody since 26 April 2020 that being 

the date of his arrest on the earlier EAW. 

 
5. This is a conviction warrant. 

6. Box B states that the judgement became final on 19 July 2013. 

 

7. A cumulative sentence of 4 years and 8 months imprisonment was 

imposed, all of which remains to be served. 

 
8. Box D states that he was not present at his trial. The RP “was not 

summonsed in person but by other means actually received official 

information of the scheduled date and place of the trial which resulted in 

the decision, in such a manner that it was unequivocally established that 

he or she was aware of the scheduled trial, and was informed that a 

decision may be handed down if he or she does not appear for the trial”. 

In addition, it states that “On 29 January 2006 the person concerned was 

notified that he was to be prosecuted. He elected for service of the 

documents at his domicile Via delle Acacie 116 and on this occasion he 

was notified that if he made himself untraceable at this address (what has 

actually occurred) the summons would be at his defence counsel’s office 

(Article 161 of the Code of Criminal Procedure)”. 

 
9. Box E describes 3 offences: 

 
1) He submitted his spouse to sexual violence 

2) He submitted his spouse to repeated ill-treatments; 

3) He omitted to provide his underage children with the means of 

subsistence 

10.  The Framework list has been highlighted for Rape. 
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11. This EAW replaces an earlier EAW issued by Roberto Felici, Deputy Public 

Prosecutor on 9 August 2018. It was certified by the NCA on 12 September 

2018. 

12. That EAW was based on the enforceable judgment of the Court of Rome 

dated 19 July 2013 (which became final on 24 October 2013) (Box B). A 

sentence of 4 years and 8 months’ imprisonment remained to be served 

(Box C). 

13. Box D stated that the RP was not present at trial but that he knew of his 

trial as, on 29 January 2006, he was informed that he was subject to 

prosecution, he elected domicile at a named address, and he was informed 

that if he could not be found at that address, “the summons would have 

been served at his defence lawyer’s firm” under Article 161 of the Criminal 

Code (Box D).  

14. The EAW stated that he was sought for “3 offences”, namely: 

The requested person repeatedly abused his spouse, including 

sexually, and failed to pay under age child maintenance. Facts 

occurred in Rome until 2006. 

15. The Framework list was marked “rape”. 

16.  That EAW was discharged at the beginning of the hearing on 22 

December 2020 (s41(3)).  

 

17. The JA have provided further information in a letter dated 8 September 

2020. This states that: 

i) Offence 1 (EAW Offence 2): The offence under Art 572 Criminal 

Code, between 2000 and February 2006 in Rome: 

 he abused his wife by repeatedly calling her ‘bitch whore, you suck, 

you’re a shit, if it weren’t for the children I had with you I wouldn’t 

have been here’,  

when he returned late at night drunk he assaulted his wife, beating 

her, shouting and throwing objects within his reach.  
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He failed to take care of the children 

he was responsible for an atmosphere of abuse and prevarication so 

that his wife unwillingly suffered their sexual relationship. 

 On 21.1.06, in the presence of their daughter having called her a 

bitch and a whore grabbed a hammer and threw it at his wife. He 

strongly grabbed her by the wrists causing her personal injuries 

(requiring 2 days treatment) to induce her not to file for separation. 

He said during a telephone call that “if he had seen her with someone 

else, he would have shot her because it was better that she suffered 

because she was dead and not because she did not want him 

anymore”. 

 After his wife was forced to leave the home because of his violence, 

he followed her at work and repeating that “if (s)he doesn’t come back 

with him, he will take her children away from her”.  

He forced her to withdraw the complaint filed on 22.1.06 threatening 

her “in the same way” and refusing to “bring back little Jaqueline” 

He threatened that he had recorded them having sex and would 

produce it in court.  

ii) Offence 2 (EAW Offence 3): Under Article 570 Criminal Code he 

escaped the obligations of family assistance in Rome between 

February 2006 – ongoing 

iii) Offence 3 (EAW Offence 1) Under Article 609 of the criminal code, 

on or about October 2006, in Rome, by threatening her not to return 

their child Jacqueline, forced his wife Vittorioso Cassandra to 

unwillingly suffer a sexual intercourse with him. 

 

18. The JA provided additional further information in a letter dated 9 

September 2020.  This stated that: 

a) On 29.01.06 the RP was informed of the terms of Article 161 Criminal 

Code, that a report against him would be sent to the judicial authority 

for the crime laid down under Art 612 (threats) and another complaint. 

He was invited to elect an address for the notification of the relevant 

criminal proceedings with the advice that he was under the obligation 

to notify a change of address and that “in lack of any information 
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thereof notifications would be served on his defence lawyer”. The RP 

provided the address of via delle Acacie 116, Rome.  Under Italian 

law in force at that time the purpose of Art 161 was not to make the 

defendant aware of the charges against him but served the purpose 

of facilitating subsequent communications between the judicial 

authority and defendant in relation to the criminal proceedings, 

regardless of the fact that other offences are added to the initial 

charges ascribed (Case law given) (2) 

b) The RP’s ex-wife filed a report of domestic abuse on 9.10.06 and 

27.12.06. The additional charges were incorporated into the 

committal for trial issued on 19.10.07 for his criminal proceedings. 

The decree for committal to trial was handed to his defence lawyer 

as the judicial police note dated 18.9.06 declared that the RP had left 

his address without notifying his new address and therefore his case 

was heard in absence in accordance with Italian law at the time. (3) 

c) The JA are not in a position to say whether the RP returned to Italy 

in 2014, however the judgment of conviction was received by the 

prosecuting office on 4.7.14 and enforcement issued on 9.4.15 so 

until that date he could return to Italy without consequence.  

 

Issues:- 
1) S2(6)(b) 2003 Act 
2) S10 
3) S17 
4) S20 
5) S21-Article 8 

 
19.  Before turning to the issues, it is helpful to remind myself of the principles 

behind the EAW scheme helpfully summarised in the judgement of the 

Grand Chamber in joined cases C-453/20 PPU and C-412/20 PPU as 

follows: 

35. …it should be noted that both the principle of mutual trust 

between the Member States and the principle of mutual recognition, which 

is itself based on the mutual trust between the latter, are, in EU law, of 
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fundamental importance given that they allow an area without internal 

borders to be created and maintained. More specifically, the principle of 

mutual trust requires, particularly as regards the area of freedom, security 

and justice, each of those States, save in exceptional circumstances, to 

consider all the other Member States to be complying with EU law and 

particularly with the fundamental rights recognised by EU law…. 

36. In particular, as far as concerns Framework Decision 2002/584, it 

is clear from recital 6 thereof that the EAW established by that framework 

decision 2is the first concrete measure in the field of criminal law 

implementing the principle of mutual recognition which the European 

Council referred to as the 2cornerstone2 of judicial cooperation”.  As the 

Court has observed, that principle is applied in Article 1(2) thereof which 

lays down the rule that Member States are required to execute any EAW 

on the basis of the principle of mutual recognition and in accordance with 

the provisions of that framework decision….. 

37. It follows that executing judicial authorities may therefore, in 

principle, refuse to execute such a warrant only on the grounds for non-

execution exhaustively listed by Framework Decision 2002/584 and that 

execution of the warrant may be made subject only to one of the conditions 

exhaustively laid down in Article 5 thereof. Accordingly, while execution of 

the EAW constitutes the rule, refusal to execute is intended to be an 

exception which must be interpreted strictly…” 

 
 Issue 1: Are the requirements of S2(6)(b) 2003 Act satisfied? 

 
20. Section 2, in so far as it is relevant, reads as follows:  
 

  2 Part 1 warrant and certificate 
 

  (1) This section applies if the designated authority receives a Part 1 warrant 

in respect of a person. 

 

  (2) A Part 1 warrant is an arrest warrant which is issued by a judicial authority 

of a category 1 territory and which contains— 
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  (a) the statement referred to in subsection (3) and the information referred to 

in subsection (4), or 

  (b) the statement referred to in subsection (5) and the information referred to 

in subsection (6). 

 

  (3) The statement is one that— 

 (a) the person in respect of whom the Part 1 warrant is issued is accused in the 

category 1 territory of the commission of an offence specified in the warrant, and 

 (b) the Part 1 warrant is issued with a view to his arrest and extradition to the 

category 1 territory for the purpose of being prosecuted for the offence. 

 

 (4) The information is— 

 (a) particulars of the person's identity; 

 (b) particulars of any other warrant issued in the category 1 territory for the 

person's arrest in respect of the offence; 

 (c) particulars of the circumstances in which the person is alleged to have 

committed the offence, including the conduct alleged to constitute the offence, 

the time and place at which he is alleged to have committed the offence and any 

provision of the law of the category 1 territory under which the conduct is alleged 

to constitute an offence; 

 (d) particulars of the sentence which may be imposed under the law of the 

category 1 territory in respect of the offence if the person is convicted of it. 

 

 (5) The statement is one that— 

 (a) the person in respect of whom the Part 1 warrant is issued [has been 

convicted] 1 of an offence specified in the warrant by a court in the category 1 

territory, and 

 (b) the Part 1 warrant is issued with a view to his arrest and extradition to the 

category 1 territory for the purpose of being sentenced for the offence or of 

serving a sentence of imprisonment or another form of detention imposed in 

respect of the offence. 

 

 (6) The information is— 

 (a) particulars of the person's identity; 

 (b) particulars of the conviction; 

    (c) particulars of any other warrant issued in the category 1 territory for the 

person's arrest in respect of the offence; 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=19&crumb-action=replace&docguid=IBD9F35F0E45211DA8D70A0E70A78ED65#targetfn1
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 (d) particulars of the sentence which may be imposed under the law of the 

category 1 territory in respect of the offence, if the person has not been 

sentenced for the offence; 

 (e) particulars of the sentence which has been imposed under the law of the 

category 1 territory in respect of the offence, if the person has been sentenced 

for the offence 

 

 
21. The legal principles relating to the particulars required to satisfy section 2 

of the Act have been authoritatively stated by the Divisional Court in the 

case of King v France [2015] EWHC 3670. Collins J emphasized the 

relatively limited nature of the particulars required in either case in two 

passages in his judgement: 

 

 [16] Since the object of the EAW process is to remove the complexity and 

potential for delay and the system is built on the mutual trust between the 

states which are party to the Framework Decision, I am far from 

persuaded that there is a need for full and exhaustive description. But 

sufficient circumstances must be set out in order for there to be 

compliance with Article 8 to enable the requested state and the requested 

person to be able to ensure that any barriers to extradition, whether 

compulsory or optional, do or do not apply or can be relied on. In principle 

there is no material difference between what is required in an accusation 

or conviction case, as Lord Hope observed in paragraph 31 of his speech 

in Cando Armas. 

 

14. At paragraph [22] Collins J held:  

 “I do not believe that the particulars required whether for an accusation or 

a conviction warrant need great detail. As I have said, provided they give 

sufficient information to enable any available point on a bar to be taken 

and the ability to judge whether offence is properly listed in the framework 

list and dual criminality can be shown, if that should be needed, they will 

suffice whether for accusation or conviction cases 
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15. In Sandi v Craiova Court, Romania. (2009) EWHC (Admin) paragraph 

34, Hickinbottom J said,  

 “adopting a purposive approach, in a conviction case, the requested 

person will need to have sufficient details of the circumstances of the 

underlying offences to enable him to sensibly understand what he has 

been convicted of and sentenced for – and to enable him to consider 

whether any bars to extradition might apply. In the light of that, and having 

regard to Article 8 (1) of the Framework Directive, I consider that it will 

almost always be necessary for a conviction warrant to contain the 

number of offences for which the requested person has been convicted- 

and some information about when and where the offences were 

committed, and the requested person`s participation in them, although not 

necessarily in the same level of detail as would be requested in an 

accusation case….however there is no formula for appropriate 

particularization. Each case will depend on its own facts and 

circumstances.” 

 

18. Mr Hall submitted in relation to the first 2 offences:  

“Offence 1 

19. The description is plainly inadequate: 

a. There is a broad spectrum of sexual offending. Simply stating 

“sexual violence” is inadequate. It does not provide the RP with 

the “substance” of the allegation: FK at [54]. It is an 

impermissible “broad omnibus description”: Van der Pahlen at 

[22]-[26]. 

b. The fact that the Framework list is marked “rape” does not 

assist. The Court’s focus must be on the description of the 

conduct and not on provisions of foreign law: Biri at [32]; 

Kandola at [69]. 

c. There is no adequate description of the date in the EAW. The 

assertion “Facts occurred in Rome up to 2006” is inadequate: 
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1. Was the offence an isolated instance? If so, the date needs 

to be included.   

2. Was the offending a series of instances? If so, the dates 

need to be included. At the very least, there needs to be a 

start date. 

Offence 2 

20. The description is plainly inadequate: 

a. The term “ill-treatment” is entirely unclear. Is it physical abuse? 

If so, what sort of physical abuse? Is it mental abuse?  If so, 

what sort of mental abuse? It does not provide the RP with the 

“substance” of the allegations: FK at [54]. It is an impermissible 

“broad omnibus description”: Van der Pahlen at [22]-[26]. 

b. There is no adequate description of date. The assertion “Facts 

occurred in Rome up to 2006” is inadequate. Further, simply 

stating “repeated” is inadequate. In particular: 

i. When did the offending start? 

ii. Were there three occasions? Ten occasions? 100 

occasions?  This lack of detail also inhibits the RP from 

knowing the substance of the allegation(s) against him”. 

21. Miss Herbert response is to rely on the contents of the further 

information dated 8 September 2020.  She submits that she is entitled 

to do so relying on the authorities of Goluchowski & Others [2016] 

UKSC 36 and Alexander v France [2017] EWHC 1392 (Admin).  

 

22. Mr Hall submitted that the JA are not entitled to rely on the Further 

Information dated 8 September 2020 as the contents of the EAW are 

“wholly deficient”. 
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23. He founds his argument on the case of Alexander v France [2017] 3 
WLR 1427, Irwin LJ stated that “missing required matters may be 

supplied by way of further information and so provide a lawful basis 

for extradition”: at [74]. Irwin LJ then gave the following guidance: 

75.  None of this means that extradition can properly be 

achieved on the basis of a “bit of paper”. … The system of 

mutual respect and co-operation between states does not mean 

that the English court should set about requesting all the 

required information in the face of a wholly deficient warrant. 

Article 15(2) of the Framework Decision expressly concerns 

itself with “supplementary” information, and can properly be 

implemented with that description in mind. That will of course 

include resolution of any ambiguity in the information provided. It 

will include filling “lacunae”. The question in a given case 

whether the court is faced with lacunae or a wholesale failure to 

provide the necessary particulars can only be decided on the 

specific facts.  

24.  In further submissions Mr Hall referred me to 3 authorities where the 

courts have found that the contents of warrants represented a “whole 

sale failure”. I found those authorities to be of little assistance as they 

tuned on their own facts. 

 

25. In oral submissions Miss Herbert noted that the EAW contains the date 

of judgement, sentence imposed for each offence, provisions of the 

Italian criminal code and some description of the offending. She 

submitted that the EAW is not wholly deficient and that I am entitled to 

consider the further information. 

 
Ruling 

 
26. Box B of the EAW confirms that the judgement of the Court of Rome 

became final on 24 October 2013. 
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27. Box C details that a sentence of 4 years 8 months imprisonment was 

imposed and the individual sentences which led to that cumulative 

sentence. 

 
28. Box E states that the warrant relates to 3 offences only. The victims of 

each offence are identified. The offences occurred in Rome up to 

2006. The nature of his offending is, albeit succinctly, specified. 

 
29. I am satisfied that the EAW cannot properly be characterized as a “bit 

of paper” and that it is not wholly deficient.  

 
30. I am entitled to take into account the contents of the further information 

dated 8 September 2020. 

 
31. I am satisfied that the EAW when supplemented by the further 

information, provides sufficient information to enable any available 

point on a bar to be taken and the ability to judge whether offence is 

properly listed in the framework list and dual criminality can be shown. 

 
32. I am satisfied so that I am sure that the EAW complies with s2 of the 

2003 Act. 

 

 
 
Issue 2: s10 of the Act – Extradition Offence -offence 2 only. 
    Section 65 of the Act – extradition offences 
 

33. Section 10 of the 2003 Act provides: 

10 Initial stage of extradition hearing 
(1)  This section applies if a person in respect of whom a Part 

1 warrant is issued appears or is brought before the 

appropriate judge for the extradition hearing. 

(2)  The judge must decide whether the offence specified in the 

Part 1 warrant is an extradition offence. 

(3)  If the judge decides the question in subsection (2) in the 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=42&crumb-action=replace&docguid=ICC304E60E45211DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=42&crumb-action=replace&docguid=ICC304E60E45211DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=42&crumb-action=replace&docguid=ICC304E60E45211DA8D70A0E70A78ED65
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negative he must order the person's discharge. 

(4)  If the judge decides that question in the affirmative he must 

proceed under section 11. 

 

34. Section 65 of the 2003 Act provides, so far as is relevant in this case: 

65 Extradition offences: person sentenced for offence 
 

(1)  This section sets out whether a person's conduct 

constitutes an “extradition offence” for the purposes of this 

Part in a case where the person— 

(a)  has been convicted in a category 1 territory of an 

offence constituted by the conduct, and 

(b)  has been sentenced for the offence. 

 

 

(2)  The conduct constitutes an extradition offence in relation 

to the category 1 territory if the conditions in subsection (3), 

(4) or (5) are satisfied. 

 

(3)  The conditions in this subsection are that— 

(a)  the conduct occurs in the category 1 territory; 

(b) the conduct would constitute an offence under the 

law of the relevant part of the United Kingdom if it 

occurred in that part of the United Kingdom; 

(c)  a sentence of imprisonment or another form of 

detention for a term of 4 months or a greater 

punishment has been imposed in the category 1 

territory in respect of the conduct. 

 

(4)  The conditions in this subsection are that— 

(a)  the conduct occurs outside the category 1 territory; 

(b)  in corresponding circumstances equivalent conduct 

would constitute an extra-territorial offence under 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=42&crumb-action=replace&docguid=ICC34BB30E45211DA8D70A0E70A78ED65
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the law of the relevant part of the United Kingdom; 

(c)  a sentence of imprisonment or another form of 

detention for a term of 4 months or a greater 

punishment has been imposed in the category 1 

territory in respect of the conduct. 

 

(5)  The conditions in this subsection are that— 

(a)  the conduct occurs in the category 1 territory; 

(b)  no part of the conduct occurs in the United 

Kingdom; 

(c)  a certificate issued by an appropriate authority of 

the category 1 territory shows that the conduct falls 

within the European framework list; 

(d)  the certificate shows that a sentence of 

imprisonment or another form of detention for a 

term of 4 months or a greater punishment has been 

imposed in the category 1 territory in respect of the 

conduct. 

 

35. The test that I must apply is the conduct test. I have been guided by 

the decision of the Divisional Court in Tappin v United States of 
America [2012] EWHC 22 (Admin) which considered whether, for 

closely inter-connected offences, a reciprocal offence had to be 

identified for each offence in the requesting state: 

 

“44 Three principles emerge from Norris [2008] UKHL 16; [2008] 

1 AC 920 relevant to this case. First, each offence in a request 

needs to be considered separately; secondly, each offence in a 

request need not be assigned a reciprocal offence under English 

law; and thirdly, where the alleged conduct relevant to a number 

of the offences in a request is closely interconnected, it matters 

not that it would not be charged here in the same manner as in 

the requesting state. Thus in Norris count 1, price fixing, was 

considered separately from counts 2–4. However – the second 



 15 

principle —the conduct regarding counts 2–4 did not have to 

translate into three reciprocal offences in English law. It was 

sufficient that it would have constituted obstructing justice. As to 

the third principle, the conduct leading to counts 2–4 was closely 

interconnected. It related to obstructing the investigation into price 

fixing in the carbon products industry and it was not fatal to the 

request that in English law that conduct would not be 

charged in the same manner it was under United States law. 

45.  That to my mind is the essence of the decision in Islam v 

Paphos District Court of Cyprus [2009] EWHC 2786, although the 

appellant submitted that it supported his case. There the 

European Arrest Warrant contained seven accusations. The 

offences listed were conspiracy to commit a felony, stealing, 

attempt of stealing, credit card forgery, uttering a false document, 

offences against the Act on personal data and money laundering. 

In a later section of the warrant, the definition of each of those 

offences was set out. Under the Cypriot law the definition of the 

money laundering offences was very broad. While the warrant 

specified seven different offences under the law of Cyprus, the 

appellant in that case submitted that it did not set out which of 

those offences related to each of the 20 individual incidents. 

Particulars had to be supplied, it was said, in relation to each of 

the incidents as to which offence had been committed. This court 

held that it was sufficient that the conduct would constitute an 

offence of conspiracy in our law: [15], [19]-[20]. On my reading 

this court adopted the same approach in the earlier decision, 

Boudhiba v Central Examining Court No.5 of the National Court 

of Justice Madrid, Spain [2006] EWHC 167Admin . 

46. Here all the behaviour behind the three counts alleged in the 

request concerns the same criminal enterprise, the conspiracy to 

export the Hawk missile batteries. As a whole that conduct is 

closely interconnected. The three counts in the Grand Jury 

indictment relate to the one overall allegation. Therefore it matters 

not that count 2 in that indictment focuses on a substantive 
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offence of attempt and count 3, on the financial aspects of the 

conspiracy. In considering double criminality we are not limited to 

the elements of the United States offences or the wording of the 

indictment. Nor are we concerned with whether, as well as 

conspiracy, the conduct could be charged here as an attempt and 

as a money laundering offence. If it be the case, it is also irrelevant 

that the export of these specific Hawk missile batteries to Iran (as 

opposed to controlled single use military equipment) would not be 

an offence under our law. In this jurisdiction the conduct would 

found an offence or offences of conspiracy to defraud and that is 

sufficient for the purposes of section 137(2)(b) of the Extradition 

Act 2003.” 

 

 
36. Mr Hall concedes that offence 1 and 2 are extradition offences in the 

light of the contents of the further information. 

 

37. Miss Herbert concedes that offence 3 if not an extradition offence. 

 
38. I am satisfied so that I am sure that offences 1 and 2 are extradition 

offences within the meaning of s10 and 65(3) and (5). 

 

Issue 3: s17 Speciality 

The law 

39. Section 11(1)(f) and section 11(3) 2003 Act provide that a requested 

person must be discharged if his extradition is barred by specialty. 

Specialty is defined in section 17 2003 Act, which so far as material, 

provides that:  

(1) A person’s extradition to a category 1 territory is barred by 

reason of speciality if (and only if) there are no speciality 

arrangements with the category 1 territory. 
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(2) There are speciality arrangements with a category 1 territory 

if, under the law of that territory or arrangements made between 

it and the United Kingdom, a person who is extradited to the 

territory from the United Kingdom may be dealt with in the territory 

for an offence committed before his extradition only if – 

(a) the offence is one falling within subsection (3) … 

(3) The offences are – 

(a) the offence in respect of which the person was 

extradited … 

40. This seeks to incorporate Article 27(2) of the Framework Decision 

2002/584/JHA. 

41. Richards LJ stated in Brodziak v Poland [2013] EWHC 3394 (Admin): 

41. … The essential purpose of the specialty requirements is to 

ensure that a person who is extradited will not be dealt with in the 

requesting state for any offence other than the offence or offences 

for which he is extradited. 

42. The burden is on the RP to demonstrate, on the balance of 

probabilities. 

43. There is a strong presumption that other Member States will act in 

accordance with their international obligations in respect of specialty.”  

Brodziak v Poland at para 46. 

44. The need for compelling evidence of a breach of specialty 

arrangements was further emphasised in Arronategui v 1st, 2nd, 3rd, 
and 4th Sections of the National High Court Madrid, Spain [2012] 

EWHC 1170 (Admin), at para 47. 

45. The RP was sentenced to a cumulative sentence of 4 years 8 months 

imprisonment. The sentence includes the 2 months imprisonment for 

the offence of failing to pay family support. To comply with s17 2003 
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Act, the RP must not be required to serve the 2 months imprisonment 

imposed for that offence. 

 

The evidence 

46.  The RP relies on the expert evidence of Professor Saccucci an 

associate tenant of Doughty Street Chambers, Emeritus Professor of 

Law at the University Sapienza di Roma, Founding and Managing 

partner of his own firm in Rome. 

 

47. Professor Saccucci adopted his report of 24 July 2020 as his evidence 

in chief. 

 

48. Professor Saccucci stated, inter alia, that the Italian legal system does 

not have a “specific procedure to be followed for re-determining” such 

a sentence. The Italian Ministry of Justice has issued a “non-binding” 

instrument, the Vademecum:. This states that where the Italian courts 

have issued an “order of aggregation of multiple sentence”, and the 

executing state discharges the RP from one of those offences, the 

courts shall re-sentence the RP to take account of the executing 

authority’s decision. 

49. However, this does not apply to the RP’s case as he was subject to a 

“cumulative sentence”. While the Vademecum may be applied “by 

analogy”, “in the absence of any specific legal provision and of a 

consolidated practice, it would be advisable to seek assurances”.  

50. If the Vademecum does not apply, the RP can apply for the 

redetermination of his sentence to the enforcement judge whose 

powers “may” extend to the redetermination of the sentence: 

 

51. When cross-examined he stated: 

 
i) He has seen a copy of this EAW. 
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ii) He has seen the 2 letters from the JA which contain further 

information. 

iii) In principle if surrender is refused for the infringement of family 

support, there should be a recalculation of the sentence and 

the 2 month sentence should be deducted by the JA.  It is a fair 

assessment that the JA would deduct the 2 months, his 

concern is that there is no formal procedure. Currently there 

are non-binding directives given by the Ministry of Justice in 

respect of different situations. It is fair to say that in this case 

that the JA in Italy will re-determine the overall sentence 

deducting the period upon which sentence was refused. It is 

unclear whether it will happen automatically on surrender or 

whether the RP will have to apply to the enforcement judge. 

iv) It is correct that Italy has transposed into their law the specialty 

rules in the Framework Decision. 

 

 

 
 
Ruling 
 

52.  There is a strong presumption that Italy will comply with its’ 

international obligations.  
 

53. Whether or not a formal procedure is used, the evidence is that the JA 

will deduct the 2 month sentence and comply with the RP’s Speciality 

rights. 
 

54. The RP has not discharged his burden by providing clear and 

compelling evidence. I reject this challenge. 

 

 
 Issue 4: Section 20 Trial in absence  
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The legal framework 

 

  Section 20 of the EA provides:   

“20. Case where a person has been convicted. 

(1) If the judge is required to proceed under this 
section (by virtue of Section 11) he must decide 
whether the person was convicted in his 
presence. 

(2) If the judge decides the question in sub-section 
(1) in the affirmative he must proceed under 
Section 21. 

(3) If the judge decides that question in the negative 
he must decide whether the person deliberately 
absented himself from his trial. 

(4) If the judge decides the question in sub-section 
(3) in the affirmative he must proceed under 
Section 21. 

(5) If the judge decides that question in the negative 
he must decide whether the person would be 
entitled to a retrial or (on appeal) to a review 
amounting to a retrial. 

(6) If the judge decides the question in sub-section 
(5) in the affirmative he must proceed under 
Section 21. 

(7) If the judge decides that question in the negative he must order 
the person’s discharge. 

(8) The judge must not decide the question in subsection (5) in 
the affirmative unless, in any proceedings that it is alleged 
would constitute a retrial or a review amounting to a retrial, the 
person would have these rights—  

(a) The right to defend himself in person or through legal 
assistance of his own choosing or, if he had not sufficient 
means to pay for legal assistance, to be given it free when 
the interests of justice so required;  
(b) The right to examine or have examined witnesses 
against him and to obtain the attendance and examination 
of witnesses on his behalf under the same conditions as 
witnesses against him.”  
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55. Article 5(1)  Framework Decision (2002/584/JHA) details guarantees 

to be given by the issuing Member State in particular cases: 

The execution of the European arrest warrant by the executing judicial 

authority may, by the law of the executing Member State, be subject to 

the following conditions: 1. where the European arrest warrant has been 

issued for the purposes of executing a sentence or a detention order 

imposed by a decision rendered in absentia and if the person concerned 

has not been summoned in person or otherwise informed of the date and 

place of the hearing which led to the decision rendered in absentia, 

surrender may be subject to the condition that the issuing judicial 

authority gives an assurance deemed adequate to guarantee the person 

who is the subject of the European arrest warrant that he or she will have 

an opportunity to apply for a retrial of the case in the issuing Member 

State and to be present at the judgment 

 

56. Article 4a provides the following: 

'Article 4a 

Decisions rendered following a trial at which the person did not appear 

in person 

1. The executing judicial authority may also refuse to execute the 

European arrest warrant issued for the purpose of executing a custodial 

sentence or a detention order if the person did not appear in person at 

the trial resulting in the decision, unless the European arrest warrant 

states that the person, in accordance with further procedural 

requirements defined in the national law of the issuing Member State: 

(a) in due time: 

(i) either was summoned in person and thereby informed of the 

scheduled date and place of the trial which resulted in the decision, or 

by other means actually received official information of the scheduled 

date and place of that trial in such a manner that it was unequivocally 

established that he or she was aware of the scheduled trial; 

and 

(ii) was informed that a decision may be handed down if he or she does 

not appear for the trial; 
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or 

(b) being aware of the scheduled trial, had given a mandate to a legal 

counsellor, who was either appointed by the person concerned or by the 

State, to defend him or her at the trial, and was indeed defended by that 

counsellor at the trial; 

or 

(c) after being served with the decision and being expressly informed 

about the right to a retrial, or an appeal, in which the person has the right 

to participate and which allows the merits of the case, including fresh 

evidence, to be re-examined, and which may lead to the original decision 

being reversed: 

(i) expressly stated that he or she does not contest the decision; 

or 

(ii) did not request a retrial or appeal within the applicable time frame; 

or 

(d) was not personally served with the decision but: 

(i) will be personally served with it without delay after the surrender and 

will be expressly informed of his or her right to a retrial, or an appeal, in 

which the person has the right to participate and which allows the merits 

of the case, including fresh evidence, to be re-examined, and which may 

lead to the original decision being reversed; 

and 

(ii) will be informed of the time frame within which he or she has to 

request such a retrial or appeal, as mentioned in the relevant European 

arrest warrant. 

 

 

57. In Cretu v Romania [2016] EWHC 353 (Admin) the Divisional Court 

considered the application of the Framework Decision 2009/299/JHA 

(“the 2009 Framework Decision”, amending the original EAW 

Framework Decision 2002/584/JHA) to Section 20. Burnett LJ 

repeated Articles 1 and 2 of the Framework Decision at paragraph 12 

of his judgement. The most relevant part of the Framework Decision is 

Article 4a, paragraph 1(a)(i): 
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“(i) either was summoned in person and thereby informed of the 
scheduled date and place of the trial which resulted in the 
decision, or by other means actually received official information 
of the scheduled date and place of that trial in such a manner that 
it was unequivocally established that he or she was aware of the 
scheduled trial; 
 
and 
 
(ii) was informed that a decision may be handed down if he or she 
does not appear for the trial”. 
 

58. The amendment to Box D of an EAW by the 2009 Framework Decision 

has been examined in several other decisions of the High Court and 

the CJEU, specifically Openbarr Ministerie v Dworzecki (2016) C-
108/16 PPU (24 May 2016) and Romania v Zagrean [2016] EWHC 
2786 (Admin).  

 

59. The court held in Dworzecki that extradition can still be ordered where 

the conditions in Article 4(1)(a) are not met, provided that the surrender 

does not breach the RP’s fair trial rights. It is authority for the 

proposition that the executing authority should have regard to the 

conduct of the person and any manifest lack of diligence: 

 
60. Furthermore, as the scenarios described in Article 4a(1)(a)(i) of 

Framework Decision 2002/584 were conceived as exceptions to an 

optional ground for non-recognition, the executing judicial authority 

may in any event, even after having found that they did not cover the 

situation at issue, take into account other circumstances that enable it 

to be assured that the surrender of the person concerned does not 

mean a breach of his rights of defence. 

 
61. In the context of such an assessment of the optional ground for non-

recognition, the executing judicial authority may thus have regard to 

the conduct of the person concerned. It is at this stage of the surrender 

procedure that particular attention might be paid to any manifest lack 

of diligence on the part of the person concerned, notably where it 
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transpires that he sought to avoid service of the information addressed 

to him 

 
62. The decsions in Dworzecki and Zagrean were considered by 

Hickinbottom J in Tomasz Stryjecki v District Court i Lublin, Poland 
[2016] EWHC 3309 (Admin) and the following propositions were 

drawn, at paragraph 50, from those cases: 

“i) It is for the requesting judicial authority to prove, to the criminal 

standard, that the requested person has “deliberately absented 

himself from his trial”.  

ii) “Trial” is not a reference to the general prosecution process, but 

rather the trial as an event with a scheduled time and venue which 

resulted in the decision.  

iii) The EAW system is based on trust and confidence as between 

territories. Consequently, where the EAW contains a statement from 

the requesting judicial authority as required by paragraph 4A(1)(a) of 

the Framework Decision, that will be respected and accepted by the 

court considering the extradition request, unless the statement is 

ambiguous (or, possibly, if there is an argument that the warrant is an 

abuse of process). If the statement is unambiguous, the court will not 

conduct its own examination into those matters, nor will it press the 

requesting authority for further information.  

iv) If the statement in the EAW is ambiguous or confused ( a fortiori , 

if there is no statement at all), then it is open to the court considering 

the request to conduct its own assessment of whether the requested 

person was summoned in person or, by other means, actually 

received official information of the scheduled date and place of that 

trial, on the evidence before it, the burden being born by the 

requesting authority to the criminal standard.  

v) “Summoned in person” means personally served with the relevant 

information. If there has not been such service, generally the 
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requesting authority must unequivocally establish to the criminal 

standard that the person actually received the relevant information as 

to time and place. It is insufficient for the requesting authority to show 

merely that the domestic rules as to service of such a summons were 

satisfied, if it is not established that the person actually received the 

trial information.  

vi) Establishment of the fact that the requested person has taken 

steps which make it difficult or impossible for the requesting state to 

serve the requested person with documents which would have notified 

him of the fact, date and place of the trial is not in itself proof that the 

requested person has deliberately absented himself from his trial.  

vii) However, where the requesting authority cannot establish that the 

person actually received that information because of “a manifest lack 

of diligence” on the part of the requested person, notably where the 

person concerned has sought to avoid service of the information so 

that his own fault led the person to be unaware of the time and place 

of his trial, the court may nevertheless be satisfied that the surrender 

of the person concerned would not breach his rights of defence.”  

 

63. The case law in relation to s.20 and its application has also been 

summarised by Ouseley J in Dziel v Poland [2019] EWHC 351 
(Admin) where he sets out the principle of these sections of the 

Framework Decision and Extradition Act is to protect Article 6 rights in 

this case, the Appellant had failed to notify the Court of a change in 

address and so was unaware of the change in Polish law on appeal: 

 

“The upshot of the authorities is quite clear. The relationship between 

the proper interpretation or application of "deliberate absence" and the 

fair trial rights in article 6 ECHR is referred to in [34(ii)] of Cretu and [80-

81] of Zagrean. S20 is intended to ensure that a person whose 

extradition is sought to serve a sentence after a conviction in his absence 

has the right to a retrial unless he has already been present at his trial 
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or was properly notified of it and deliberately absented himself. Its 

purpose is to ensure that no one is surrendered where that would mean 

a breach of their fair trial rights. A person will be taken to have 

deliberately absented himself from his own trial where the fault was his 

own conduct in leading him to be unaware of its date and place, through 

deliberately putting it beyond the power of the prosecutor or court to 

inform him. This includes breaching his duty to notify them of his 

changes of address, deliberately ignoring the court process. In such 

circumstances, there is no need for the further questions in s20(4) and 

onwards of the Extradition Act to be considered. Extradition follows. 

29.  The decision in Zagrean confirms that the amendment to the 

Framework Decision in article 4a (i)(a) is an optional basis upon which 

the courts of the executing state may decide to refuse an extradition 

request. It is not an obligatory basis for refusal. However, the option to 

refuse extradition is removed if the condition in (a)(i) and (ii) are satisfied. 

The other conditions which have a similar effect are immaterial here. The 

conditions in article 4.1 (a)(i) are not met here. They envisage the 

defendant having actual knowledge of the date and place of trial. Mr 

Dziel did not have that knowledge. But all that that means is that there 

is no bar to the executing judicial authority refusing to extradite the 

requested person; the executing authority may still decide to extradite 

him if that would be compatible with article 6 ECHR , and in conformity 

with domestic law. 

30.  The concept of a "manifest lack of diligence" covers the concept of 

"deliberate absence"; see [81] of Zagrean . It may go wider with its 

connotations of negligence and inefficiency; but that cannot broaden the 

meaning of "deliberate absence" in the Extradition Act . "A manifest lack 

of diligence" only illustrates one set of circumstances in which EU law 

permits but does not require the executing authority to order or to refuse 

to order the extradition of a person who was not present at his trial. S20 

is not in conflict with it; s20 may lawfully restrict the Framework's 

discretion to order extradition; it cannot and does not permit a refusal of 

extradition, where the article 4a bars to the refusal of extradition bite. In 

any event, this notion of a "manifest lack of diligence" drawn from [51] of 
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Dworzecki , may need to be read with [52] in which the CJEU discusses 

the availability in Poland of re-trial rights in the sort of circumstances 

which arose in that case. 

31.  There is nothing in ECtHR jurisprudence to suggest that, where a 

defendant deliberately breaches his obligations to inform the authorities 

of his changes of address so as to prevent the authorities informing him 

of the date and place of trial, as here, a subsequent trial in his absence 

is in breach of article 6 . That may be seen as a waiver of the right to 

attend his trial or as a deliberate decision not to exercise the right to 

attend his trial”. 

 

 

 

       

 

The evidence 

 

64.  The RP’s evidence was: 

i) The RP denied committing all 3 offences.  

ii) He was unaware that the allegations had been made prior to his 

arrest on the EAW. 

iii) He denied being arrested or questioned between 2006-2010 or 

2014-2015.  

iv) He stated that his wife made a complaint of threatening behaviour 

against him in 2006. He did not recall signing a document 

designating an address on 29 January 2006. His wife withdrew the 

allegation in March 2006. He was not informed or aware that he 

would be prosecuted for other offences. She “stopped contact” in 

2006. Contact with his daughter resumed in 2019, the couple are 

now in the process of divorcing based on 5 years separation. At no 

time has she mentioned rape allegations or any of the court 

proceedings in Italy. 

v) He attended a pre-booked appointment at Italian embassy in 

London on 16 April 2018 to obtain a new passport. He was told that 
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there was a problem and that it would not be issued. He was told 

that he would be informed by email why the passport could not be 

issued. 

When cross-examined he stated: 

vi) He was not informed on 29 January 2006 that a report of the crimes 

would be sent. The officer said that the case might be sent to the 

next level.  

vii) He accepted that he had signed a document but he did not 

understand that it was “formal”. 

viii) He accepted that he was required to notify the authorities of any 

change in his address. 

ix) He gave the address contained in the further information of 9 

September 2020. 

x) He was in the office for 5 minutes on 29 January 2006. He thought 

it was finished. 

xi) He does not recall whether he was informed that if he did not notify 

the authorities of any change in his address notifications would be 

served on his lawyer. 

xii) The police told him that he had to move on 29 January. He moved 

to his sister’s address the next day as it was the only address that 

he had. He did not tell the police that he had moved as he did not 

think that it was necessary as he believed that he was not guilty. 

xiii) He attended at the police station on 20 March 2006 when his wife 

withdrew the allegation. He could not explain why he had not 

mentioned this in his proof of evidence. He could not recall whether 

he was told by the police that the case had concluded as a result of 

his wife withdrawing the allegation. He believed that her decision 

ended the case. 

xiv)  He did not notify the authorities of his subsequent addresses. 

xv) He has never been in contact with a lawyer in Italy prior to his arrest 

on this EAW. He did not instruct the lawyer on whom the JA served 

the documents. 

xvi) He was unaware of where his estranged wife lived after March 

2006. 
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xvii) He did not concede that the reason he was not aware of his trial 

was because of his failure to notify the JA of the change in his 

address. 

xviii) He was not at his notified address on 18 September 2006.  

 

Professor Saccucci’s evidence. 

65. Professor Saccucci has had access to the Court file. Examination of 

that file revealed that the RP on was informed by the police on 29 

January 2006 that he was being investigated for an offence of “threat 

and other” against his ex-wife and invited him to designate an address 

for service pursuant to Article 161 CCP.  

66. It is common ground that this requirement predates the rape of his wife 

which was committed in October 2006.  

67. On 20 March 2006, the RP’s wife attended the police station and 

withdrew the allegation. Mr Getachew was present when this took 

place: The police did not specifically inform the RP that he could 

nonetheless be prosecuted. 

68. The RP was not prosecuted or convicted for an allegation of “threat”. 

He was prosecuted and convicted of following offences on 19 July 

2013: 

2000 to February 2006: Domestic abuse (Offence 2 in the EAW) 

February 2006 onwards: Failure to pay alimony (Offence 3 in the EAW) 

October 2006: Sexual abuse against his wife (Offence 1 in the EAW) 

69. “Accordingly, at the time of the designation of his address for service, 

the RP could not have been aware of the future inclusion of the 

offences of failure to pay alimony to his sons and sexual abuse against 

his wife within the criminal proceedings already opened against him”. 
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70. On 9 November 2006 the judge appointed a lawyer to represent the 

RP. The further information of 9 September 2020 states that the 

decree of committal for trial was delivered to his defence lawyer. 

71. “On 6 September 2007 the Italian authorities tried to serve the RP with 

the notice of the date of the preliminary hearing, but they did not find 

him at the address designated for service”. 

72. Professor Saccucci stated at paragraphs: 

51. Truth be told, at the time of the designation of his address of 

service, the RP was merely informed by the police officers that 

they would have sent to the judicial authority a report on him “for 

the offence provided for by Article 612 CC [threat] [which, at the 

relevant time, was punishable with a fine up to 500.000 [Italian 

lire]1 or, in the most serious cases, with a maximum sentence of 

1 year imprisonment] and other”. 

52. This means that the RP has never been personally notified of 

the opening of a criminal proceedings against him for the offences 

of sexual abuse against his wife (which was then punished by law 

with a term of imprisonment from 5 to 10 years) and failure to pay 

alimony to his sons (which was then punished by law with a fine 

from 1.000 it. lira up to 10.000 it. lira or with a term of 

imprisonment up to 1 year). As a consequence, he has never 

been put in a position to exercise his defense right in a truly 

conscious manner with respect to these offences, one of which 

(the sexual abuse) is the most serious one for which he was 

ultimately convicted. 

73.  The Article 161procedure used in this case was “harshly stigmatized 

by the ECtHR as being in contrast with Article 6 ECHR”. To comply 

with ECtHR case law the Italian parliament passed an all embracing 

reform of trial in absentia. That changed defined an implicit waiver of 
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the right to be present at trial in defined circumstances including where 

he “certainly had knowledge of the proceedings or has deliberately 

avoided acquiring that knowledge (with the relevant burden of proof 

lying on the prosecuting authority”. 

74. When cross-examined he stated: 

a) He was asked about paragraph 2 in the further information of 9 

September 2020. He confirmed that the Italian  police cannot prosecute 

themselves, they report a possible crime to the prosecutor’s office who 

can direct further investigations. The prosecution can charge based on 

the outcome of those investigations. The report is part of a formal 

process. 

b) A formal document is issued and that can require the obligation to notify 

any change of address. The RP signed that document. There was no 

evidence in the file that the RP had notified of a change of address. 

c) He accepted that the last paragraph of point 2 was correct but 

described it as a simplification of the purpose of designation. The 

purpose is not merely to simplify communication it has important legal 

implications in terms of knowledge of the proceedings. It enables the 

court to move on with the proceedings whether or not the defendant 

has knowledge of the actual proceedings.  

d) The notification of changing address without notifying the authorities 

are correctly summarised. 

e) The withdrawal by the wife of the complaint in March 2006 did not end 

the complaint. The proceedings were on-going. Where there is a 

withdrawal the police normally inform the complainant that the case 

may still be prosecuted if the offence falls into the correct category. In 

this case the police informed his wife that they did not require her 

complaint to pursue the allegations. The complaint of threat would 

require the complainant to support the prosecution. The original 

complaint was not just for “threats” it was for other matters but it is not 

possible to identify the nature of those matters. The police would have 

warned her that other matters could be pursued. The RP was present 

at the time of the withdrawal. The file does not reveal that the RP was 

told that he could be prosecuted without a complaint. 
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f) It was established on 18 September 2006 that the RP had left his 

address without notifying the authorities of his new address. This 

allowed the JA to proceed. 

g) It is correct as a matter of procedure that in January 2006 the RP was 

required to nominate an address for service in relation to a different 

offence. He was committed to trial on other charges but they were part 

of the same proceedings and therefore Article 161 applied. 

h) The police attempted to serve notice of the hearing on 6 September 

2007 but this was not possible as the RP had moved without notifying 

the JA of his new address. 

 

75. When re-examined he stated: 

a) In March 2006 there had been no decision to prosecute. 

b) The only complaint in the original report for an offence of threat contrary 

to Article 162. A complainant is required to support the prosecution 

under this Article. Article 162 is the only Article referred to at this time. 

He was prosecuted for an offence contrary to Article 572. There is no 

evidence that he was given a warning in respect of that Article. 

c) Italian procedural rules should be interpreted in a way that would not 

allow the extension of an address for service for offences committed 

after the designation.  

d) There is no evidence that the RP was in the room at the time when the 

complaint was withdrawn and the wife was informed that the case may 

still proceed. 

 

Factual findings and ruling: 

76.  I find the following facts proved: 

i) The RP was notified on 29 January 2006 that a report for crimes 

contrary to Article 612 of the criminal code would be submitted by 

the police to the judicial authority. 

ii) It is apparent that the offences alleged must have been wider than 

offences contrary to that Article since his wife’s decision to withdraw 
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the allegation would have terminated the proceedings (see 73(e) 

above).  

iii) The allegations made implicitly included the conduct that resulted 

in conviction 2 for the ill-treatment of his wife (see Professor 

Saccucci’s report at paragraph 52, repeated at paragraph 71 above 

and his cross-examination at 73(e) above) 

iv) The RP was placed under an obligation to notify any change of his 

address and informed of the consequences of failing to comply, on 

29 January 2020. I have no doubt that the RP was aware of that 

obligation which he simply ignored. 

v) His wife sought to withdraw the allegation of “threats” on 20 March 

2006. The police informed his wife that they did not require her 

consent to proceed.  

vi) There is no evidence that the RP was informed at any stage that his 

wife’s decision would end the proceedings. At best his hope that 

this would end the proceedings was wishful thinking. He was 

negligent in failing to establish the effect of her decision on the on-

going proceedings. 

vii) The RP was manifestly negligent in failing to notify the JA of his 

address. His failure to do so prevented the JA from serving the 

charges upon him and notifying him of the trial date. I am satisfied 

that his behaviour demonstrated a decision to exercise his right not 

to attend his trial in respect of offence 2. 

viii) The situation is different in respect of offence 1. The offence had 

not occurred when he was placed under the notification requirement 

on 29 January 2006. He did not instruct the lawyer who represented 

him at trial. The court appointed that lawyer. There is no evidence 

that the RP was aware that the allegation of rape had been made 

by his wife. The Italian parliament recognised concerns with the 
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Article 161 procedure and have enacted a new procedure to ensure 

compliance with the State’s Convention obligations. 

ix) I do not find that the RP was manifestly negligent in respect of 

offence of rape. I am not satisfied that he was deliberately absent 

from his trial. 

x) I discharge the rape offence pursuant to s20(7) of the 2003 Act.  

xi) I am satisfied that the RP was deliberately absent from his trial in 

respect of offence 2. I therefore proceed pursuant to s20(4). 

 

 

 

Issue 5: S21 Article 8 
 

77.  Section 21 of the Act provides: 

21 [Person unlawfully at large: human rights]  
(1) If the judge is required to proceed under this section (by virtue 
of [section 20] 2) he must decide whether the person's extradition 
would be compatible with the Convention rights within the 
meaning of the Human Rights Act 1998 (c. 42). 
(2) If the judge decides the question in subsection (1) in the 
negative he must order the person's discharge. 
(3) If the judge decides that question in the affirmative he must 
order the person to be extradited to the category 1 territory in 
which the warrant was issued. 
(4) If the judge makes an order under subsection (3) he must 
remand the person in custody or on bail to wait for his extradition 
to the category 1 territory. 
(5) [If the person is remanded in custody, the appropriate judge 
may] 3 later grant bail. 

 

  Article 8 of the ECHR provides: 

i. Everyone has the right to respect for his private and family life, 
his home and his correspondence. 

ii. There shall be no interference by a public authority with the 
exercise of this right except such as is in accordance with the 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=18&crumb-action=replace&docguid=ICC38D9E0E45211DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=18&crumb-action=replace&docguid=I5FB840F0E42311DAA7CF8F68F6EE57AB
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law and is necessary in a democratic society in the interests of 
national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection 
of health or morals, or for the protection of the rights and 
freedoms of others. 

 

78. The Divisional Court has confirmed that the concept of “private life” per 

Article 8 is to be broadly defined (see Niemitz v Germany (1977) 
EHRR).   

 

79.   In Norris v Government of USA (2010) SC, the Justices of the 

Supreme Court unanimously held that the public interest in upholding 

bilateral extradition treaties would be “seriously damaged” if those 

who faced serious (as opposed to trivial) offences and who had 

families akin to Mr Norris were to preclude extradition from taking 

place.  

 

80. The court in Norris made clear that the requested person would have 

to demonstrate that the impact of extradition went beyond the normal 

and often unfortunate consequences of extradition.  

 

81. It was accepted in Norris that the effect on close family members was 

relevant and could be a “cogent consideration” and Lord Phillips stated 

in paragraph 65 “… if extradition for an offence of no great gravity were 

sought in relation to someone who had sole responsibility for an 

incapacitated family member, this combination of circumstances might 

well lead a judge to discharge per s.87 of the 2003 Act”.  

 

82.  Article 8 challenges were subject to further scrutiny in 2012 by the 

Supreme Court in the decision of HH v Italy (2012) UKSC 25, which 

also gave important guidance in relation to the rights of dependent 

children. 

 

83.    Further guidance of considerable significance was provided by the 

Divisional Court in Polish Judicial Authorities v Celinski & Others 
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(2015) EWHC 1274. That decision underlined the need for this court 

to embark upon a careful balancing exercise in weighing the matters 

raised in favour of as well as against ordering extradition, in an Article 

8 context.  

 
84. Celinksi underscored the importance of this court bearing in mind that, 

as was set out in paragraph 9 of the Judgment of the Lord Chief Justice 

:  ……………………….   `the public interest in ensuring that 
extradition arrangements are honoured is very high. So too is the 
public interest in discouraging persons seeing the UK as a state 
willing to accept fugitives from justice. We would expect a judge 
to address these factors expressly in the reasoned judgment.``   

 

85. That decision also stated at paragraph 10 `` the decisions of the 
judicial authority of a Member State making a request should be 
accorded a proper degree of mutual confidence and respect`` 

 

86. In relation to conviction appeals, the court in Celinski stated ….. 

(paragraph 13)  `` The prevalence and significance of certain types 
of offending are matters for the requesting state to decide…… it 
will therefore rarely be appropriate for the court in the UK to 
consider whether the sentence was very significantly different 
from what a UK court would have imposed, let alone to approach 
extradition issues by substituting its own view of what the 
appropriate sentence should have been``.  

 

87. At paragraph 39 of Celinski, the judgment of the court went on to say 

that a proper balancing act needs to be carried out with detailed 

reasons to be provided….. ``The important public interests in 
upholding extradition arrangements, and in preventing the UK 
being a safe haven for a fugitive as Celinski was found to be, 
would require very strong counter-balancing factors before 
extradition could be disproportionate``.  
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88. Each case has to be considered on a fact-specific basis and our courts 

are required to carefully weigh the requested person`s Article 8 rights 

(and those of his partner and any dependent children) against the 

important public interest in the UK abiding by its international 

extradition obligation. 

 

89. It is important to bear in mind that there is no test of exceptionality to 

be applied.  
 

 
The RP’s evidence 

 
90.  The RP stated: 

a) He was born in Ethiopia on 5 August 1977. He is a joint Italian and 

Ethiopian national. 

b) He lived in Italy between 1996 and 27 June 2006. 

c) He married Cassandra Vittorioso in 2001. They separated in 2006. 

They have 2 children, Jacqueline (aged 19 years) and Joseph (15 

years). He has not seen his children since 2006 although there has 

been recent contact with them. 

d) In 2008 he attended at the police headquarters in Rome as part of the 

process of obtaining an Italian passport and subsequently to collect it. 

e) In 2010 he moved to Ethiopia. He met his partner Hiwot Hailegiorgis in 

2010. 

f) He and his partner moved to Rome in April 2014. A new Italian identity 

card was issued to the RP in Rome on 24 April 2014.He attended at 

the Commune to prove his identity and then to collect the new identity 

card. He also attended to obtain his wife’s identity card. 

g) They have 2 children; Josef (born 19 April 2013) and Edna (15 May 

2015). Both children have Italian passports. He applied to the Italian 

embassy in Ethiopia to obtain Josef’s passport. He attended the Italian 

embassy in London in support of Edna’s passport application. 

h) Josef has a heart condition and is under the care of a consultant 

cardiologist in Sunderland. 
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i) Edna has a suspected diagnosis of Autism Spectrum Disorder and is 

under the care of a consultant in Paediatric Neurodisability. Her school 

reports indicate that she suffers from speech, communication and 

social interaction problems. She receives extra support at school. 

j) In 2015 Hiwot and Josef moved to Ethiopia. The RP moved to the UK 

on 6 April 2015. He was employed prior to his arrest, he also registered 

with the Italian embassy. 

k) Hiwot moved to the UK on 1 April 2016. She had a work permit that 

was valid until 4 February 2020. 

l) His family continue to reside in Sunderland. 

When cross-examined he stated: 

xix) Hiwot was alone with his children between April 2015 and May 

2016. 

xx) When Hiwot moved to the UK she lived with him. 

xxi) Hiwot has a permit to work in the UK. 

xxii) Hiwot has received Universal Credit under the RP’s name until few 

days ago when she was notified that housing benefit and universal 

credit would be withdrawn.  

xxiii) Hiwot has family in Ethiopia who will assist her. She lived with her 

parents in 2015, the RP sent money to her. 

xxiv) She is qualified as an accountant in Ethiopia. 

xxv) When re-examined. The RP thought that the case had ended when 

his wife withdrew her allegations in March 2006. 

 

91. Hiwot Hailegiorgis gave evidence, via an Amharic interpreter, on the 

RP’s behalf. She adopted her proof as her evidence in chief. In addition 

she stated that: 

a)   She used to receive Universal Credit through a social worker. 

She was notified on 18 December that the Housing and Child benefits 

had stopped because 26 weeks have passed since the RP was 

detained. Her residence permit was “under” the RP, the benefits were 

obtained through him. She was unaware of whether she is entitled to 

benefits in her own name. She will try to obtain benefits in the children’s 

name. She has been informed that she is not entitled to public funds 
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because of her current immigration status. Her current status is “EU” 

family. 

When cross-examined she stated: 

i) She holds an Ethiopian passport and an EU family residence permit 

from the UK. 

ii) Prior to 2016 she had stayed in Italy for “a year and a bit” (2014-

2015). 

iii) Prior to that she had lived in Ethiopia where she had worked as an 

accountant. 

iv) Her parents and sister live in Ethiopia. Her father could be aged 

over 70 years and her mother between 65-70 years. Her sister is 23 

years old, she has no children. 

v) She was in Ethiopia in 2015-2016 with their son and where she 

gave birth to their daughter. She lived with her parents at that time, 

the RP supported her. 

vi) She would not be able to live with her parents in the event of the 

RP’s extradition as they are sickly. Her mother currently resides in 

a monastery. Her father lives with her uncle. 

vii) She does not believe that she could obtain employment in Ethiopia 

as an accountant as the system has changed and she has not 

undertaken the necessary examinations. It will be difficult for her to 

obtain employment in Ethiopia because of the war. 

viii) She spoke to Dr Ankers. She tries to be determined. 

ix) The children were at home with her between the RP’s arrest and 

September because of the coronavirus pandemic. She used to get 

support from the RP’s sister (now moved to Germany) and his 

cousin. His cousin also lives in the Sunderland area and has 5 

children of her own. 

x) She receives support from social workers for herself and her 

children. Her children attend school. 

xi) Her son is not achieving well because he was asked where his 

father was in front of his friends, as a consequence he is reluctant 

to attend school. 
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xii) Edna has not been formally diagnosed with autism but the speech 

therapist told her that she does suffer from that condition. 

xiii) The family has no plan if the RP is extradited. 

 

92. Dr Ankers is a consultant clinical psychologist. He has prepared 2 

reports dated 14 July 2020 and 27 August 2020. He adopted those 

reports as his evidence in chief. 

93. When cross-examined he stated: 

a) Edna’s symptoms are consistent with autism. The information from 

school, NHS consultants assessment and his own assessment are all 

consistent with autism. Change of moods and emotionality are 

connected to her father’s incarceration.  

b) He is of the opinion that the fact that there is a finite sentence will make 

little difference to the children’s reaction to their separation.  

c) The local authorities have become involved as a consequence of the 

RP’s arrest. Counselling may be of limited assistance given the 

children’s and mother’s needs. The school seem supportive. There is 

support from the local authority. 

d) Miss Hailegiorgis has shown some resilience. She is well intentioned. 

As a family they have overcome a lot. He is concerned whether her 

resilience will be enough given the issues that they face. Prior to the 

RP’s arrest she had demonstrated resilience through moving to another 

country, caring for the children alone and as a family building a life. 

e) He could not comment on medication that may assist Miss Hailegiorgis 

as he is not a medical doctor. 

 

94. I also received an uncontested report from Dr Veisi, a consultant 

psychiatrist, in respect of Ms Hailegiorgis’, psychiatric condition. 

 

 

 
Factual findings 
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95.  There is no reason to doubt the evidence that I have received in 

respect of the RP’s family situation. I accept Dr Ankers evidence in 

relation to the children and Dr Veisi’s diagnosis of Ms Hailegiorgis’ 

psychiatric condition.. It is unnecessary to deal with these matters in 

detail as I have discharged the offence of rape. The RP has served his 

sentence for the ill-treatment of his ex-wife while remanded in custody 

on this and the earlier version of the EAW. It would clearly be 

disproportionate to order his surrender. 

96. If I had not have discharged the rape I would have ordered the RP’s 

surrender. 

 

Decision 

 

97. I discharge the failure to pay maintenance s10 (3).I discharge the rape 

s20 (7). I discharge the ill-treatment s21((2) 2003 Act. 

 

 

Michael Snow  
Appropriate Judge    31 December 2020 
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