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Introduction
Common topics for Criminal Judicial reviews:
- Magistrates’ Court procedure
- Crown Court (unrelated to trial on indictment)
- Decisions to prosecute
- CCRC decisions



What is the purpose of Criminal 
Judicial Review?





Grounds for judicial review

• Illegality, ultra vires
• Irrationality or Wednesbury unreasonableness
• Procedural impropriety

• Material mistake of fact
• Breach of the rules of natural justice



Decisions susceptible to JR

• Magistrates’ interpretation of their jurisdiction
• Statutory interpretation
• To, or not to, prosecute
• Decision to or not to grant an adjournment
• Decisions as to bail or CTLs
• Bias
• Legitimate expectation
• Proportionality assessments



Magistrates’ Interpretation of Jurisdiction

• R (Bahbahani) v Ealing Magistrates’ Court [2019] 3 WLR 901
• Date: 6 June 2019
• Court: QBD Admin
• Ground: lack of jurisdiction/ ultra vires
• Outcome: conviction and sentencing quashed.  Case remitted.



STATUTORY INTERPRETATION

• R (KBR Inc) v Director of SFO [2021] UKSC 2

• Date: 5 February 2021

• Court: Supreme Court (Lord Lloyd-Jones handed down the judgment – with whom Lord Briggs, Lady 
Arden, Lord Hamblen and Lord Stephens JJSC agreed)

• Appeal mechanism: Judicial Review to the Divisional Court then appeal on a certified point of law 
of general public importance.

• Ground: ultra vires since issuance of the Section 2 Notice was outside the jurisdiction of the SFO

• Result: appeal allowed in the Supreme Court (Divisional Court overturned)



Challenging extra-territoriality

• Not all exercises of power in respect of overseas material are 
extraterritorial

• Courts must respect comity
• The words of the statute matter
• Not all provisions in a statute have the same territorial ambit
• Subsequent legislation can be instructive
• The court must remember its constitutional role



Further reading

• Financial Conduct Authority v Papadimitrakopoulos [2022] EWHC 
2792 (Ch)

• KBR[2021] Crim LR 494

• Davidson “Extra-territoriality and statutory interpretation: the 
increasing reach of investigative powers” [2020] 1PL 1, 13-14



Statutory interpretation (2)

• LB Barking & Dagenham v Argos Ltd [2022] EWHC 1398
• Date: June 2022
• Court: QBD Admin (Edis LJ, McGowan J)
• Appeal mechanism: Case Stated 
• Ground: Error of law
• Outcome: Case Stated allowed; case remitted



Decisions (not) to prosecute

• Limited opportunity
• Grounds:

• Unlawful policy
• Failure to act in accordance with a policy
• Decision was Wednesbury unreasonable



Decisions not to prosecute (2)

• R (On the application of COL v DPP) [2022] EWHC 601
• Date: 17 March 2022
• Court: QBD Admin (Fulford LJ, Dove J)
• Appeal mechanism: Judicial Review
• Ground: Wednesbury unreasonable
• Outcome: CPS decision quashed

• Further reading: R (on the application of Duddy and others) [2022] 
NIQB 23



Adjournments

• Imminent change in law – e.g. Walsall JJ, ex p W [1909] 1 QB 253

• Irritation at CPS inefficiency – e.g. R (DPP) v Stafford MC [2013] EWHC 617

• For personal convenience – e.g. R v Wellingborough MC ex p Francois [1994] COD 462

• Mistake of fact – e.g. R (DPP) v Leeds MC [2020] EWHC 3686



Custody time limits

• R (DPP) v Crown Court at Bristol and others [2022] EWHC 2415
• Date: 28 September 2022

• Court: KBD Admin, Dame Victoria Sharp P, Chamberlain J

• Appeal mechanism: Judicial Review

• Ground: error of law

• Outcome: permission granted but remedy refused



Custody time limits (2)

• Guidance: Judges should consider
• The likely duration of the delay
• Any previous extension
• Age and antecedents of the defendant
• Likely sentence
• Any vulnerabilities
• Separate trials
• Burden rests on the prosecution to satisfy statutory criteria



Legitimate expectation

• Examples:
• An expectation that an investigation would be conducted by someone of 

appropriate authority – Re McGuigan’s application for judicial review [2019] NICA 46

• A complainant who was told she had a specified time frame in which to make 
representations, and the review decision taking place without them – R (FNM) v 
DPP [2020] 2 Cr App R 17

• Legal professions expectation of proper consultation before any significant 
change made to the remuneration scheme – R (Law Society) v Lord Chancellor [2019] 1 
WLR 1649



Engagement of Convention Rights 

• DPP v Ziegler [2021] UKSC 23
• Date: 25 June 2021
• Court: Supreme Court (Lords Hodge, Sales, Hamblen, Stephens and Lady 

Arden JJSC)
• Appeal mechanism: Case stated to Div Court then appeal on a point of law of 

general public importance

• Points of law: 
(i) test to assess trial court’s decision re statutory defence of ‘lawful excuse’ 
when Convention rights engaged; 
(ii) whether deliberately obstructive conduct capable of being a lawful excuse 



DPP v Ziegler (cont’d)
Held:

(1) When an appellate court deals with appeals from a tribunal of fact which can only be decided on 
questions of law as applied to the facts which are found, the appropriate test is whether no 
reasonable court, properly directed on the law, with the facts as found, could have come to that 
decision – Edwards and Bairstow [1956] AC 14.

(1) The prosecution had to prove that the interference (conviction) with the exercise of the 
appellants’ Art 10 and Art 11 rights (obstruction of the road) was proportionate. The DJ’s finding 
in that regard was not unreasonable.



Engagement of Convention Rights (2)

• But….
• DPP v Cuciurean [2022] EWHC 736

• AG’s Reference No. 1 of 2022 [2022] EWCA Crim 1259
• AG’s Reference – Abortion Services
(Safe Access Zones) [2022] UKSC 32



A note of hope

• R (on the application of AL) v Serious Fraud Office [2018] EWHC 856
• Date: 19 April 2018
• Court: QBD Admin (Holroyd LJ, Green J)
• Appeal mechanism: Judicial Review
• Grounds: error of law and irrationality
• Outcome: jurisdiction refused… but…

“The issues arising however are novel: if…it transpired that the Crown 
Court did not have sufficient powers to determine this matter fairly then 
it is possible that the High Court would… exercise its jurisdiction in order 
to fill a procedural lacuna that otherwise risked giving rise to injustice”
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