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*E.H.R.L.R. 541 Abstract

"Neo-liberalism" is a powerful but amorphous ideology. There is no such thing as a "neo-liberal"
jurisprudence and very little has been written about its legal perspectives. Save for regular polemics
against the Human Rights Act , even less has been written about its approach to human rights. The
existing literature from F.A. Hayek, Keith Joseph and Jonathan Sumption to Richard Posner, Roger
Scruton and Policy Exchange will be considered. We will focus upon neo-liberal hostility to "socio-
economic" rights and ambivalence about democracy. The underlying social values will be examined,
in order to understand the basis for these positions. We will ask what contribution neo-liberal thinking
can make to human rights in the 21st century.

Neo-liberalism

In seeking to understand the relationship of neo-liberalism with the law generally, and with human
rights in particular, we need briefly to summarise its basic economic and political beliefs.1

"Liberalism" has a long and honourable tradition of protecting individual liberty. Perhaps the classic
texts are John Locke’s Two Treatises on Government of 1689, and J.S.. Mill’s On Liberty of 1859.2 In
terms of economic theory, the classical "laissez faire" approach to the "free market" allowed a
"spontaneous order" to develop, which could only be harmed by outside interference, no matter how
well intentioned. This softened into a "social liberalism" associated with increasing welfare provision
by the state in the 20th century. President Roosevelt’s "New Deal" in 1933–1936, and the "deficit
financing" advocated by economist J. M. Keynes, epitomised this development.

"Neo-liberalism" began as a "monetarist" reaction to those received views, initiated by "Austrian
school" economists, von Mises and F.A. Hayek, and Milton Friedman of the "Chicago school". After
the central economic planning necessary to secure victory in the Second World War, they saw the
world in binary terms: a drift through social democracy to Soviet Central Planning, or a revival of a
"classical liberal" fundamentalist view of the role of government. This founded the familiar politics of
the last forty years in the UK, the USA and more widely: deregulation, tax cuts, and broad challenges
to the welfare state and trade unions. Their extreme individualism and hostility to collectivism was the
basis for Thatcher’s denial of the existence of "civil society".

The most prominent neo-liberal tenet is minimising state regulation of the "free market", which is seen
as tending inevitably towards totalitarian planning and thus destroying individual liberty. "Freedom" is
*E.H.R.L.R. 542 the protean watchword, but, as we shall see, this comes to be curiously defined.
This ideology has played a crucial role in globalisation, especially in finance, through its combined
hostility to nation-state powers, and to supra-national regulatory bodies (on the basis that they lack
democratic legitimacy). Ironically, those other supra-national agencies, the IMF and the World Bank,
have been instrumental in widely imposing neo-liberal economic orthodoxy upon national
governments.

The central fiction behind the deep penetration of neo-liberal economic theory into our national life is
that of the free agent, who makes fully informed and "rational choices" in the marketplace. Everything
is a "deal". Everyone is a "customer", even school pupils and court users.

As Dr Corinne Blalock explains:

"Under neoliberalism, the measures and values of the market are used to index the success of the
state and its citizens. Diverging from the constitutional ideal that state power derives from consent by
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and representation of the people, the state’s authority is both founded on and progressively limited to
its ability to guarantee proper conditions for economic activity and individual prosperity.
Correspondingly, the democratic will of the people is cast as irrelevant to economic affairs and as
harmful if mobilized to intervene in pursuit of social goals. As Margaret Thatcher declared, in perhaps
the most famous articulation of neoliberal ideology, ‘There is no such thing as society’." 3

Though, at the time of his writing, F.A. Hayek may not have acknowledged the term, two of his major
works became the received texts for "neo-liberalism". These are "The Road to Serfdom",4 and "The
Constitution of Liberty".5 Margaret Thatcher is reported to have declared "This is what we believe!" in
relation to the latter. From 1974 with this inspiration, Keith Joseph, and his Centre for Policy Studies
provided the intellectual backbone for Thatcherism. The time came for "neo-liberalism" with the
elections of Thatcher and Reagan respectively in 1979 and 1981.

The neo-liberal posture towards state power and the law is more complex than the rhetoric of blanket
opposition. As Hayek himself readily accepted, the "free market" could never have been maintained
without active state promotion. He described "laissez- faire" and "non-intervention" as "old formulae".6

Neo-liberalism and the law

We will look in vain for a comprehensive articulation or analysis of a "neo-liberal" theory of law and
human rights in the modern world.7 Professor Moyn has examined the striking parallels between the
global rise of the international human rights movement and of neo-liberalism: not least one of timing in
the 1970s.8 He concludes that the former was the ‘powerless companion’ to this triumph. He attributes
this to the narrow focus upon state abuses, and the absence of any effective agenda for ‘socio-
economic’ rights, which could curtail the manifest social injustices and inequalities of neo-liberal
hegemony. The lens has not yet been reversed, to scrutinise any neo-liberal concept of human rights.

This paucity of exposition and of critical analysis is surprising since neo-liberal based legal arguments
can have a dramatic impact. In the 1930s, Roosevelt’s "new deal" of business regulation and social
welfare, was besieged by successful Supreme Court challenges as a "threat to liberty" and a "socialist
incursion". *E.H.R.L.R. 543 The decision in Citizens United v FEC 9 "liberalising" political campaign
finance, has changed the face of American democracy. In NFIB v Sebelius,10 they just failed to neuter
the Obamacare legislation. The UK House of Lords decision in Bromley LBC v Greater London
Council (GLC) 11 declared illegal the GLC’s subsidised "fares fair" policy, in part as failing to accord
sufficient weight to the interests of ratepayers. No doubt, similar challenges could be brought against
any future radical economic policies in the UK.

Hayek

The clearest exposition is by F.A. Hayek himself in The Constitution of Liberty, Part II: Freedom and
the Law.12 He believed in "equality before the law," and the "rule of law"13; and that the government
should be subject to the law: i.e. a "rechsstraat" rather than the kind of tyranny permitted under "legal
positivism".14 He confessed himself a believer in "natural law", "Whether … in divine inspiration or in
the inherent powers of human reason, or in principles which are not themselves part of human
reason…".15 He was an admirer of the US Constitution.16

Without necessarily recognising them as positive rights, or setting them out systematically, Hayek
expressly acknowledges the importance of due process, habeas corpus, a free press, freedom of
religion, no retrospective punishments, and recognition of a sphere of private life. No doubt he would
also recognise many of the interests protected by other provisions of the ECHR as legitimate.

Not surprisingly for a theorist of the "free market", he highlights rights of property and the limits to
expropriation.17 From this basis, he recognises a right closely akin to art.8 of the ECHR:

"The recognition of private … property is thus an essential condition for the prevention of coercion,
though by no means the only one…the recognition of a protected individual sphere has in times of
freedom normally included a right to privacy and secrecy, the conception that a man’s house is his
castle and that nobody has a right even to take cognizance of his activities within it." 18

Hayek and "coercion".

There is a crucial conceptual flaw in Hayek’s account, which depends almost entirely upon his
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concept of "coercion’" and the place he gives it. The touchstone of individual liberty, he says, is "the
absence of coercion by another"19 and "Our definition of liberty depends upon the meaning of the
concept of coercion, and it will not be precise until we have similarly defined that term."20

He suggests a meaning: "… such control of the environment or circumstances of a person by another
that, in order to avoid greater evil, he is forced to act not according to a coherent plan of his own but
to serve the ends of another….. Coercion occurs when one man’s actions are made to serve another
man’s will, not for his own but for the other’s purpose by the threat of inflicting harm."21

Hayek sets himself strongly against the law as an instrument for the advance of social justice, on the
grounds of its necessary "coercive" state powers. *E.H.R.L.R. 544

"Within the limits set by the rule of law, a great deal can be done to make the market work more
effectively and smoothly; but, within these limits, what people now regard as distributive justice can
never be achieved … The law must not be used to further a policy of social improvement." 22

and

"It would scarcely be an exaggeration to say that the greatest danger to liberty today comes from the
men who are most needed and most powerful in modern government, namely, the efficient expert
administrators exclusively concerned with what they regard as the public good." 23

He accepts that the coercive powers of the state can inevitably be used for many proper purposes,
without violating the "rule of law", e.g. taxation and compulsory military service and jury service,24

because these are known powers and, either avoidable or, at least not arbitrarily imposed by one
person.

However, a problem arises over the boundaries for these many inevitable concessions. He abjures
any blanket abstention of the law and state "coercive powers" from issues of basic deprivation and
need.

"All modern governments have made provision for the indigent, unfortunate, and disabled and have
concerned themselves with questions of health and the dissemination of knowledge. There is no
reason why the volume of these pure service activities should not increase with the general growth of
wealth. There are common needs that can be satisfied only by collective action and which can be
thus provided for without restricting individual liberty." 25

He wrote that freedom is consistent with "… the use of coercion by government for the sole purpose
of enforcing known rules intended to secure the best conditions under which the individual may give
his activities a coherent, rational pattern."26 There is much potential for benevolent state action here.

The problem for Hayek and subsequent writers is how to define these boundaries. He ultimately
accepts that the term "coercion" poses many difficulties: "But coercion is nearly as troublesome a
concept as liberty itself…".27 He is reduced to preventing "all the more severe forms of coercion",28

which begs many questions. This test of "improper coercion’" therefore loses its explanatory power as
the touchstone of "freedom’". This is however Hayek’s central criticism of the use of the law to
promote social justice and for "redistributive" purposes. Stripped of this reasoning, there is the bare
assertion, unfounded on any principle, that "social justice" is not where the law should go. Thus,
Hayek’s limited structure for the protection of liberty proves to have very uncertain foundations. 29

"Coercion" is still used as a key neo-liberal concept, despite having been very widely criticised.30

However, the failure of this attempt to conceptualise the protections for freedom in "negative" terms,
and thus to avoid recognising "positive rights", has not been rectified with any alternative. *E.H.R.L.R.
545

Hayek and "justice"

The concept of "justice" also receives a curious definition at the hands of Hayek. "Injustice" can only
result from the actions of a person, he suggests. However, the "free market" is not the result of human
calculation, but the natural evolution of a "spontaneous order" (thus a "natural order of things", and
beyond challenge or criticism). The free market therefore cannot produce "injustice". Since no
"injustice" arises, it is beyond the purview of the law to provide any remedy. Further, it would be a
violation of the "rule of law" to attempt to do so. 31 He argues:
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"Since only situations which have been created by human will can be called just or unjust, the
particulars of a spontaneous order cannot be just or unjust……what is called social or distributive
justice is indeed meaningless within a spontaneous order and has meaning only within an
organisation."

Similarly, as Hayek says, the misfortunes of nature, such as a "physical defect" from birth, cannot be
regarded as "unjust". We see here the basis for neo- liberal hostility to equality of opportunity, and to
remedies for social disadvantage or for "discrimination." The misfortunes of nature or of "society" are
not "injustices" and should not be remedied by the law.

Hayek and the real world

So much for theoretical deficiencies, but in practice and in terms of human rights, Hayek’s ideas took
him in some eccentric directions. He argued that the Nazi regime was truly a form of socialism, and
blamed "old socialists" for its rise to power.32 He justified the analysis because Hitler was pursuing "an
idea of social justice" (sic).33 He wrote in 1943 at the height of the war, that "The Rule of Law has
never been so severely threatened than it is today." Many would agree, but not perhaps with his
identification of the then sources of that threat: the novelist J. B. Priestley, Professor Harold Laski at
the LSE and "the current programme of the Labour Party". They were described as "the totalitarians
in our midst". 34

In 1976, he described the Trade Disputes Act, 1906, granting trade union immunity for the economic
impact of strike action, as "the most fateful law in Britain’s modern history"; and shocking to "… the
British constitutional tradition probably more than any other act of modern legislative history …"35

Between 1950 and 1962, Hayek taught and wrote at the University of Chicago. From his work with
Milton Friedman and others, a "Chicago School" of economics emerged. Inspired by their "free
market" theories, and the perceived "threat" to them from the elected socialist Allende government in
Chile, General Pinochet headed a violent military coup in 1973. The dictatorship lasted until 1990 and
was responsible for 3,000 deaths and disappearances, with 80,000 people subjected to arbitrary
detention and institutional torture.

This form of "coercion" did not seem to concern Hayek. He visited Chile in 1977 and 1981, meeting
the military leaders, as he did the Argentinian junta. He wrote in public defence of the South African
apartheid regime and the Chilean dictatorship: "If Mrs. Thatcher said that free choice is to be
exercised more in the market place than in the ballot box, she has merely uttered the truism that the
first is indispensable for individual freedom, while the second is not."36

Chile did not stand alone. In pursuit of "free market" interests, the US and UK engineered the
overthrow of moderate democratic regimes in Iran in 1953 and Guatemala 1954 and others, in favour
of enduring *E.H.R.L.R. 546 dictatorships notorious for their human rights abuses, and large scale
loss of life. The public apologies of the US government in 1999 and 2000, for its role in these coups,
do not dispel the apparent neo-liberal view that these victims were a price worth paying for higher
"free market" values. 37 Basic human rights and democracy were simply cast aside.

Hayek took a casual view of the suspension of basic human rights. They were not "… absolute rights
which could never be infringed.." but "… any departure from them requires special justification …
when, but only when, it is a question of preserving liberty in the long run … in situations of ‘clear and
present danger’."

Although he suggested that the suspension should be reviewable by an independent court, he does
not concern himself with any attempt to clarify the "public interest" criteria which should be applied.
He proceeded predictably with a much more detailed insistence that the owners of expropriated
property should receive full indemnification: "as high as possible".38

Scruton

More recently, the English philosopher, Roger Scruton has sporadically written about the common-
law and human rights. As a member of the Mont Pelerin Society, founded by Hayek, he may be taken
as "flying the flag" for an updated version of his views. He has long courted controversy for his
opinions about multi-culturalism and the "existential threat" of Islam to Christian Europe.

Two essays on Scruton’s personal website from 2011 and 2014 address human rights. This is sadly

Page4

http://login.westlaw.co.uk/maf/wluk/ext/app/document?src=doc&linktype=ref&context=23&crumb-action=replace&docguid=IEC9A01604B9E11E5B90BDC1848E3C446


thin material. He acknowledges the "natural law" basis for "traditional freedoms", from the English Bill
of Rights, through the American Bill of Rights and UN Universal Declaration to the European
Convention. However, he draws a clear boundary at the socio- economic rights in art.22 of the
Declaration because they found positive claims against the state, rather than negative "freedoms":
and enlarge state powers. As he puts it: "If there are such things as ‘natural rights’, therefore, they
ought to have the essentially negative aspect of freedoms: rights not to be molested, rather than
claims to be fulfilled."

Is this distinction workable? Even Scruton must require that his "traditional negative freedoms" be
effective, and so positively enforceable against the state or other oppressors by a "claim’. The
distinction from what he calls "claim rights" is entirely unclear. The very ancient common law rights to
a "fair trial" and to a public investigation of a suspicious death at an Inquest are both "positive" rights,
enforceable by "claims". More recently, the Supreme Court has powerfully endorsed the positive right
of unimpeded access to the courts, basing itself upon ancient and modern common law: R. (Unison) v
Lord Chancellor.39 The successful arguments in the "Citizens United" decision were based upon the
positive right of "free speech" in the American First Amendment. Are these rights objectionable in
principle because they may be depicted as positive "claim rights"? So many "rights" can anyway be
couched in positive or negative terms, by a simple switch of language.

Scruton continues: "claim rights push us inevitably in a direction which, for many people, is not only
economically disastrous, but morally and politically dangerous. Moreover it is a direction which is
diametrically opposed to that for which the idea of a human (natural) right was originally introduced —
a direction involving the increase, rather than the limitation, of the power of the state."

It is counter-intuitive to imagine that socio-economic claims against the state enlarge state powers.
Bathetically, Scruton’s complaint focuses upon the powers of taxation to finance welfare support. He
ignores those many passages in Hayek which justify such state powers for precisely these reasons.
He *E.H.R.L.R. 547 complains that "The agenda has shifted from liberalism to socialism, without any
indication of why or how."

Scruton criticises art.8 of the European Convention as "wish fulfilment" "now applied by an activist
court (the European Court of Human Rights) which aims to upset any piece of legislation that might
have got up the nose of its far from impartial, and in any case highly politicized, judges." He claims
that "any grievance" can be turned "into an enforceable claim without reference to the wider issues of
the public interest. Rights … can therefore be wielded against the state, regardless of the interests
that conflict with them."

In his hyperbole, Scruton forgets that Hayek himself recognised something akin to a liberal reading of
art.8 ECHR.40 He also ignores the highly qualified terms of art.8, which in nearly every single case
require careful assessment of balance and proportionality against other conflicting public and/or
private interests. Predictably, Scruton illustrates his concerns with the story of a planning dispute in
his country village involving Irish travellers, EU freedom of movement and the "collapse of property
values" locally. There may or may not be sympathy for losing such a case, but this is a paltry basis for
a legal treatise. He does not attach, or give a reference for, the court’s decision.

The finding of "implied obligations" within the European Convention presumably justifies the
attribution of "activism" against the judiciary. These obligations maintain rights as effective and
relevant in changing times. The alternative is an "originalism" which freezes any legislation as at the
moment of its enactment: a built-in obsolescence. In passing the Human Rights Act, and including a
judicial duty to "take into account" Strasburg Court decisions, Parliament clearly approved the long
established "living instrument" approach of that Court.41

Scruton is rightly an admirer of the flexibility and pragmatic development of the common law. That
must include many ancient and more modern positive "common law" rights, and negative freedoms. It
would be anomalous and unworkable for those rights to be interpreted according to living, flexible and
pragmatic criteria, while European Convention rights are tied to a rigid "originalist" approach. This
especially applies to those many rights which arise in parallel from both sources.

Neo-liberal thinkers seem anxious to assert the "right to discriminate" in rebuttal of any obligation of
"equal treatment". Hayek described equality of opportunity as a "wholly illusory ideal" and "liable to
produce a nightmare".42

Neo-liberals conventionally insist that "the whole of life is discrimination". This is so, if the treatment of
people is reduced to the level of consumer choice. Scruton complains that "Things are made more
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complex still by the inclusion, in all European provisions, of ‘non-discrimination’ as a human right. …
(he cites employment, education and hospital beds) … But all coherent societies are based on
discrimination. A society is an ‘in-group’, however large and however hospitable it may be.
Non-discrimination laws effectively tie the hands of the indigenous European communities, forbidding
them from offering privileges to their existing members."43 Even in the heat of battle, common
humanity extends impartial medical treatment to all combatants, as required by the Geneva
Conventions and military law.44 This can be traced back to the 1864, Geneva Convention, art.6. It
seems not to survive in 21st century neo-liberalism. In fact, F. A. Hayek himself at one stage was
insistent that people should be treated equally and that discrimination in the laws themselves and in
their application is unacceptable.45

Scruton’s somewhat dyspeptic summation of the current position is: *E.H.R.L.R. 548

"The doctrine of human rights, which was introduced to guarantee our freedom, is now being used to
remove it. Religious fanatics and Leftist utopians have combined to subvert the only weapon that has
until now been effective against them."

A recent sermon of his revealed the limited progress made towards any coherent legal theory.46

Scruton suggested that two sources of the common law were: a summary of what may be assumed
between two people in "free dealings" with each other: and, citing St Augustine, "divine revelation" to
us as natural beings. Perhaps this does not take anyone very far.

Richard Posner

The fascinating Judge Richard Posner of the Chicago Court of Appeals merits brief mention. He was
a maverick pragmatist, who avowedly paid "… very little attention to legal rules, statutes,
constitutional provisions."47 He straddled neo-liberal and opposing positions in his prolific writings and
judgments. He wrote two very successful books under the influence of Chicago school economists.
Economic Analysis of Law 48 and The Economics of Justice 49 explained his view that the law
generally could benefit from an acceptance of economic analysis: not to promote a "just" or utilitarian
agenda, but with a view to "efficiency" and "wealth maximisation".

This took Posner into eccentric territory with his advocacy of a formal market in babies, to rectify the
defects in the adoption system.50 Perhaps he gains a little more credit for his strong criticism of
Justice Scalia and his "textual originalism".51 However, attempting to extract any legal principle from
such a "legal pragmatist" will likely prove to be an oxymoron.

Joseph and Sumption

Neo-liberal hostility to the current state of human rights law may be founded upon irreconcileable
theoretical conflict. These objections may also be based upon a more instinctive elitism: a preference
for "subjects" with their petitions, rather than "citizens" with their troublesome "rights" and "claims": a
neo- liberal view of human nature, and social values. Those values normally remain discreetly coded.

Fortunately, a remarkable and indiscreet book called Equality attempted to explain and justify them.52

Keith Joseph was the joint author with Jonathan Sumption, then an academic and barrister. He wrote
most of the text, and has been an influential Justice of the UK Supreme Court.53 Both were trained as
lawyers and called to the Bar, (as was Scruton). The legal implications of their views, especially with
regard to socio-economic rights, cannot have been far from their minds.

Keith Joseph had history. On 19 October 1974, he delivered a revealing speech in Edgbaston, which
was disastrous for his then ambitions. He reflected on the "moral" state of Britain: "The balance of our
population, our human stock is threatened … a high and rising proportion of children are being born to
mothers least fitted to bring children into the world and bring them up … who were first pregnant in
adolescence in social classes 4 and 5. … Some are of low intelligence, most of low educational
attainment. … They are producing problem children, the future unmarried mothers, delinquents,
denizens of our *E.H.R.L.R. 549 borstals, sub-normal educational establishments, prisons, hostels
for drifters. … If we do nothing, the nation moves towards degeneration …".

Disqualified from the crowning heights, he became Thatcher’s "closest political friend", in her words,
and held ministerial offices for housing, social services and education. In the 1980s, official papers
record Joseph as proposing a "managed rundown" of Merseyside, in answer to Michael Heseltine’s
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plans for re-generation.54 This was a man flirting with mass social cleansing, and basing himself in
part on the elitist value he placed upon genetics and "intelligence".

Joseph and Sumption declared in Equality that they were advancing "apparently shocking and
offensive propositions".55 Joseph insisted upon postponing publication until after the 1979 election, for
fear of the public reaction.56 A small selection of these "apparently shocking..propositions" reveals
why.

"It is more comforting to think that one is poor because one belongs to the class whose lot is to be
poor.";

"It is because of the existence of envy that one does not drive Rolls-Royces through the slums of
Naples.";

"Redistribution is unwise. But it is also morally indefensible, misconceived in theory and repellent in
practice.";

"A family is poor if it cannot afford to eat. It is not poor if it cannot afford endless smokes … By any
absolute standard, there is very little poverty in Britain today.";

"‘Politics’ and ‘scholarship’ are fields ‘in which human achievement would be the poorer for want of
men of independent means.";

"The level of a community’s civilization is very much the level of civilization of its most discerning and
original members [who] must enjoy incomes significantly higher than the average.";

"A person is morally entitled to everything he can acquire from free agents by honest means.";

"An unusually skilled businessman … will require a far greater income in order to achieve personal
fulfillment than will another who has not been so well favoured by nature and who will be more easily
fulfilled.";

"Self interest is indeed the first duty which a man owes to his community, so that he supports himself
and does not depend on others … It is not wealth but envy which is divisive."

This is an impoverished view of human nature and society. Supposedly, we must live as "free"
autonomous individuals, pursuing our personal ambitions and material wealth, as in a "cage fight"
against our neighbours. The state is merely a distant referee to ensure that things do not get too far
out of hand. This was a "moral" catechism for the unlimited acquisition and consumption of recent
decades. In the entire book, just three sentences address the needs of some limited categories of the
most vulnerable, in highly qualified terms. Hayek’s recognition of some legitimate state powers for
these purposes is not acknowledged.

"Freedom" and "equality"

Joseph and Sumption posit "freedom" as irreconcilable with "equality". The litmus test of a "free
society" is its "inequality": i.e. the extent to which it fosters and protects the accumulation of private
wealth. *E.H.R.L.R. 550 Socio-economic rights are clearly anathema. Exploitation and discrimination
are unrecognised, and thus tolerated.

Democracy does not feature in this version of a "free society". According to the authors, "It may be
that the rich recognize that their interests are served by political stability and that political stability can
only be had if the differences between rich and poor are kept within bounds. If so, then redistribution
is justified to the limited extent that it is necessary for the purpose of achieving that object. But its
justification goes not one inch further".57 Revenue would be controlled in the interests of the rich, who
should be the sole arbiters of their own perceived self interest in ‘political stability’ and of any
necessary redistribution.58 The authors find it inconvenient to explain the practical workings of this
curious system.

In order to set up this manichean choice between "freedom" and "equality", each is defined so as to
be in direct opposition. This carefully crafted conflict is thus tautological, to fit the authors’ purpose.
"Freedom" is defined so as to exclude any feature of ‘inequality": so a blind man has "freedom" to
read a book: and a man is truly "free" if, from his wages, he cannot afford bread.59 Joseph and
Sumption dismiss moderate social democrats as failing to beware the slippery slope to inevitable
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totalitarianism. This approach set the scene for the neo-liberal crusade against the perceived
suffocating compromises of post-war social democracy.

Sources

It is perhaps not surprising that the bare propositions advanced by Joseph and Sumption can be seen
as "off the spectrum" of conventional right-wing political discourse. They are indistinguishable from
those of Ayn Rand, the cult figure of the American extreme right, whom many regarded as unhinged.
She condemned altruism and praised "the virtue of selfishness". Rand directed the full range of her
contempt at this concept of "equality". She suggested that altruists "… seek to deprive men of their
consequences — of the rewards, the benefits, the achievements created by personal attributes and
virtues. It is not equality before the law that they seek, but inequality: the establishment of an inverted
social pyramid, with a new aristocracy on top — the aristocracy of non-value". She added: "There is
no such thing as a benevolent passion for equality and … the claim to it is only a rationalisation to
cover a passionate hatred of the good for being the good".60

The topic, the timing and the tone of these parallel works suggest Rand’s influence, but this is not
acknowledged. Hayek is avowedly the inspiration. Joseph’s and Sumption’s characterisations of
poverty and the working class have deeper roots. They are reminiscent of the 17th century thinker,
Bernard Mandeville: "Men who are to remain and end their days in a laborious, tiresome and painful
station of life, the sooner they are put upon it, the more patiently they’ll submit to it for ever after."61

One of the central fictions of neo-liberal economic theory is that of the free agent, who makes fully
informed and "rational choices" in the marketplace. This imagined "free market" does not bear much
resemblance to our consumer and investor experience and has been refuted by the research of many
economists and psychologists, such as Daniel Kahneman. 62 The wider "neo-liberal" project seeks to
apply this "rational choice" fiction to every aspect of our lives. If everything is a "deal" and everyone is
a "customer", most aspects of social policy and legal rights follow with cold logic. The poor and the
*E.H.R.L.R. 551 vulnerable are losers in the "cage fight": they have made the "wrong choices".
Morally they deserve their plight: "the poor are to blame". This is a "hostile environment" for any
"rights".

The "moral blame" of the disadvantaged is a familiar comfort for the privileged. Joseph himself, as
Education Secretary in 1984, refused to channel money for the training of young women for science,
saying "I do not believe that money is the problem: it is the attitude of parents and the girls
themselves." This is a potent motif. Sumption’s most provocative recent comments partly attributed
lack of judicial diversity to, what he termed, the "perfectly legitimate lifestyle choice" of women
lawyers, who are unwilling to endure the rigours of successful private legal practice.63

This "world view" precludes any recognition of vulnerability, disadvantage or exploitation: and
therefore of any measures to rectify them. Joseph and Sumption make this clear: "Equality of
opportunity (it is said) is a fine thing … but it can be achieved only by equalising standards of living,
therefore in order to create true equality of opportunity one must prevent the ablest from achieving
their full potential … broadly speaking … all the brave new experiments in manufacturing equality by
educational manipulation [have produced] little or no effect. … institutional factors have no
appreciable effect upon achievement … At no point in their lives are men equal in ability and capacity
to exploit the opportunities which all equally enjoy. Nor at any point in their lives can they be made
so".64

These are powerful elitist assumptions, with strong social policy consequences. The desirability, or
even possibility, of overcoming social disadvantage and discrimination is vigorously denied. More
generally in Equality, it is futile to try to find any reference to the position of women at all, save for the
"derived wealth" of a woman living with a husband "on his large income". In this "empathy free" zone,
the poor or vulnerable do not belong: nor does any provision for them, such as social housing.

In its resistance to market forces, social housing became a crucible for neo- liberal hostility. The
values behind this hostility have had real consequences. In 1979, the Conservative Chair of
Kensington and Chelsea Council Housing Committee declared that "Middle income people are the life
blood of our nation" and needed help against the encroachments of "the subsidised poor".65 This was
followed by the Westminster Council "homes for votes" scandal in 1987, in which the poor were
treated as pawns in an electoral power game. These values are now emerging as a factor in the
Grenfell catastrophe.
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Joseph and Sumption wrote: "the fact that bread is a necessity of life whereas books are not, may
well be a very good reason for helping out on humanitarian grounds those who cannot afford it, but it
cannot be a reason for saying that such people are not free".66 The futility of such a concept of
"freedom" could not be better expressed. The lofty conditional ("may well be") is so telling. This
account of neo-liberal values does not sit easily with any universal human rights at all.

Policy Exchange and Hayek.

Policy Exchange, an influential, so-called "centre-right" think-tank, has recently published a critical
account of "human rights" law. 67 It established a Judicial Power Project, whose basic premise is
"rising concern at judicial overreach". Under this aegis, the paper by Noel Malcolm, a historian and
journalist, purports to discover the predicated "rising concern at judicial overreach".

Malcolm argues that "human rights" are matters for political theory, and not moral philosophy: and
thus can be "relativist".68 He advocates leaving the ECHR, and establishing a Bill or Charter of UK
rights.69 That instrument would "be concerned only with real, essential human rights … the violation of
which *E.H.R.L.R. 552 would count as oppression and tyranny …" above a certain "… threshold of
seriousness.." No attempt is made to define "real, essential human rights" or "serious oppression or
tyranny". Yet again, a critic of the Convention finds it too embarrassing to spell out which of the rights
should be eliminated. With painful predictability, the author’s two factual examples for exclusion
involve "the other": an asylum seeker being detained in poor conditions for two hours, and any
positive state obligation to "facilitate one’s gypsy identity."70

By way of compensation, a much more general "Code of Protected Rights" would be promulgated,
ranging far beyond "the human ones" [sic] and the ECHR.71 On one reading, some undefined
"socio-economic rights" would be included, with a principle of "non-discrimination."72 Confusingly, this
imaginative suggestion is undermined on the same page, by the argument that increasing the extent
of rights reduces the extent of "…a decent, well- functioning democracy." There are rather long odds
against any such a code seeing the light of day, in tandem with any post-Brexit Charter,.

What is specifically "neo-liberal" about this paper, for there is only space here to deal with that
legacy? Hayek is not mentioned once, and nor is "absence of coercion" as a touchstone of liberty.
Malcolm does however pursue a very Hayekian motif. The legal "coercive powers" of the state must
be predictable or at least under "known rules."73 Hayek argues that such knowledge is necessary to
enable the individual to arrange his affairs, and the context betrays his relentless focus upon
protecting property rights.

Malcolm suggests that the predictability of legal rights is of vital importance. "And if we do possess a
body of accurately defined and mutually coherent rights, we must also stand in need of reliable and
objective ways of applying those rights to the facts of any particular case, so that we may know
precisely which right is involved, and what needs to be done in order to protect it… a system of just
law must involve a high degree of knowability and predictability."74 He argues that this predictability is
currently inadequate and compromised by laws requiring or permitting judicial "overreach": namely
judges assessing the balance between competing rights and public and private interests.

Malcolm does not claim to allow for the vast majority of disputes in our society which are never
litigated, precisely because the legal answer is clear and acted upon by the parties. In the inevitable
marginal or problematic cases, he elides the obvious distinction between "known rules" or "known
principles" and "known outcomes". The accessibility and predictability of the law is a very important
principle. However, no common law or civil code system can possibly clarify in advance the answers
to the many and varied conflicts that arise in society. Malcolm suggests, to the contrary, that it would
be helpful to specify in advance each of the possible ways in which, for example, a ‘fair trial’ might be
compromised. This is unrealistic, and involves a standard which cannot practically be applied to any
area of the law, let alone selectively to human rights law.75

Malcolm cites one French post-adoption legal dispute involving issues of maternal anonymity.76 "One
does not need to enter into the specifics of many cases in order to sense that there is something
deeply problematic about these ‘balancing’ exercises … Judgments in such cases are less like
technical applications of settled law, and more like political decisions …".

This is simply absurd. Malcolm does not suggest who else should decide such issues other than a
judge in a court of law: or any different mechanism which could credibly do so. These are neither
"technical applications of settled law" nor "political decisions". No pre- ordained "weighting" for the
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conflicting interests could possibly cater for the complexities of life. Our Family Courts decide such
difficult cases perfectly conventionally, balancing the common law and other rights of all relevant
parties, in the context *E.H.R.L.R. 553 of statute, and applying them to the facts of the case. They
have always been, and will be, obliged to balance such interests with or without the Human Rights
Act.

Malcolm’s error is his suggestion that the judicial "balancing" of various rights and interests, is
uniquely problematic and confined to "human rights" law. 77 He cites Daly v SSHD 78 as a landmark
introduction of the principle of "proportionality" into English law. However, the decision in that case
was based first upon "an orthodox application of common law principles", after consideration of the
balance between prisoner’s rights and the need to maintain discipline and security in prisons.79 If that
"balancing exercise" of individual rights and the public interest at common law was not "judicial
overreach", then why does it become so when, a few paragraphs later, European Convention rights
are considered? Is it "judicial overreach", for example, when the courts assess the boundaries of the
common law "duty of care" or ‘vicarious liability’ in the law of negligence? Both are replete with policy
implications. Parliament is welcome to legislate on all such issues, but has not done so.

Surprisingly, Malcolm does not refer to the Kennedy case, an important decision of the Supreme
Court, explaining the primary role of common- law rights, relative to Convention rights.80 Nor does he
cite the Supreme Court decision in the Unison case, above, on access to the courts. This was
decided primarily on common- law constitutional principles, which were then confirmed by reference
to EU and ECHR law.

Malcolm, later and more realistically, concedes that there will always be "interpretative problems" for
judges, who will be obliged in some cases to make assessments of ‘balance’ with policy implications.
81 So, this vehement objection to the judicial balancing of interests, is reduced to a question of degree
and not of principle. Any degree of excess would require much more nuanced assessment than that
given by Malcolm, in order to justify any criticism.

What is clear is that such exercises are not confined to "human rights" cases, and are no symptom of
"judicial overreach". Nor are they the touted "threats to democratic values", with which neo- liberals
anyway have a decidedly ambivalent history and opportunistic relationship. Another such unfounded
accusation of "judicial overreach", specifically regarding judicial review, was advanced by Jonathan
Sumption in 2011, and refuted by Lord Justice Sedley and Lord Dyson.82

Tom Bingham and Aharon Barak were respectively Presidents of the UK and the Israeli Supreme
Courts. They were amongst the most internationally respected of judges of the last century, with a
combined experience of 56 years at the highest levels of the judiciary. They each adopted a
purposive approach to the interpretation of human rights instruments. Throughout their careers, they
had been obliged to resolve the most anxious of conflicts between public and private interests and
rights, by balancing them on the facts of each case. They have written and spoken with
unquestionable integrity about the importance and legitimacy of these tasks.83 Neither was engaged
in anti-democratic empire building. It would take rather more than the efforts of Scruton, Sumption
and Malcolm so far to bring home any charge of judicial "overreach". *E.H.R.L.R. 554

Returning to the Judicial Power Project’s assertion of "rising concern at judicial overreach", Lord
Dyson strongly doubted the existence of such concern.84 Does this have any more credibility than
Hayek writing in 1982 of "general disillusionment about the consequences of democracy"? 85

Socio-economic rights

There is considerable irony in the neo-liberal hostility towards certain kinds of "socio-economic rights".
I say "certain kinds" because the most wealthy and powerful individuals and corporations have a
fortress of such defensive rights. They were established and are maintained under the neo-liberal
flags of "freedom" and hostility to regulation.

With characteristic restraint, Hayek suggested that the imposition of "exchange controls" on the
movement of money across borders would be "the decisive advance on the path to totalitarianism and
the suppression of individual liberty."86 He placed "distributive justice" beyond the pale of his "rule of
law". Joseph and Sumption followed suit.

The immediate post-war construction of international trade regulation was dominated by organised
neo- liberal influence. This included the drafting of what was called a "Magna Carta" of private
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investor rights.87 Perhaps the most important relationship between neo-liberalism and the law, is the
ability to fashion legislative agendas and pre-empt inconvenient developments. This is how it is done.
The role of the Mont Pelerin Society would be the stuff of a bad novel, but an engrossing
documentary. It was established by Hayek at a meeting in Switzerland in 1947. Its immediate concern
was the potential seizure of private property by western social democratic governments, inspired by
the example of post-war eastern Europe. It has since exercised quite extraordinary influence,
lobbying through neo-liberal power networks and proliferating, well-funded "think-tanks".88

Today, the de facto freedoms of wealthy individuals and corporations are legion, from ineffective tax,
market and accounting regulation, to the remarkable abstention of the criminal law after the 2008
banking crisis. These are the outcomes of the neo-liberal success in achieving our de-regulated,
financialised and globalised world. The revelations of the "Panama Papers" are only the tip of an
iceberg. The nexus between this ideology and current practice was well put by Nicholas Shaxson, in
his recent study of offshore financial centres and tax havens. He describes their beneficiaries as
"members of ancient continental aristocracies, fanatical supporters of American libertarian Ayn Rand,
…. global criminals,….. Its bugbears are government, laws and taxes and its slogan "freedom"."89

The insistence upon strong "negative" rights, and hostility to "positive" or "claim" rights, reflects a
rather crude conflict of material interest. The rich and powerful want their assets negatively protected
from control or diminution. The needy and vulnerable require positive provision and protection, which
has to be funded. Beyond such interests, what is the principled objection to positive socio- economic
rights?

We have seen how the boundary between positive and negative rights is unworkable, and certainly
not maintained generally by neo-liberals. We have seen how Hayek’s categorisation of redistribution
as involving "improper coercive state powers" and thus in defiance of the "rule of law" has fallen apart.
We have seen how the many predictions of totalitarian doom have proved empty, and "historicist". So
perhaps this simply comes down to realpolitik without legal principle. *E.H.R.L.R. 555

Positive arguments for socio-economic rights can be found through a more sensible idea of "freedom"
than the definition in Equality, and in the concept of "human dignity" 90 Those arguments will face
aggressive opposition. Joseph and Sumption suggest: "Statistical demonstrations [of wealth and
income distribution] are an appeal to envy and an abuse of people’s dissatisfactions and
disappointments … [and] likely to be unrewarding as well as irrelevant."91 Even to prepare factually for
an informed debate about "inequality" is, for them, to commit four cardinal sins: and all in the name of
a "free society".

This moment

"Human rights" now face dangerous cross-currents, which are too complex and fresh for analytical
perspective. The populist nationalism of Brexit will advance the cause for a UK Bill of Rights and the
opportunity for narrower scope and weaker protection. Conor Gearty has lucidly explained this threat.
92

In some ways Brexit and rising populist nationalism run counter to the neo-liberal macro-economic
project. This was on the verge of carving up the world into supra-national trading blocks, beyond any
effective democratic control, under such as the Transatlantic Trade and Investment Partnership
(TTIP). However, under that surface, there is an intense neo-liberal focus upon any post-Brexit world
for the UK, with the prospect of low tax and low regulation bilateral trade deals. The dangers are
equally clear for human rights as for employment and equality protections, and food and
environmental standards.

The Malcolm paper for Policy Exchange shows how these forces can combine, taking over and
adapting Hayek’s arguments in this new context. It is now more important than ever that the
challenges of neo- liberal ideology be understood and resisted.

Conclusion

The poverty of "neo-liberal" "human rights" theory may arise from several layers of incompatibility with
"effective", and even "formal", human rights. The insistence, from Hayek to Scruton, upon purely
"negative" freedoms and the resistance to "claim rights", is purely doctrinal and unworkable. The
continuing focus upon "absence of coercion" is no guide to which freedoms should be protected. The
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disregard for democracy and human rights, when convenient for the protection of the "free market",
taints the credibility of any neo-liberal account of "freedoms". Liberty is secured by the "rule of law"
and vigorous democracy, not the "rule of law" and "market forces". The state cannot be regarded as
the exclusive source of oppression, in our privatised, deregulated and profit-obsessed world. The
dystopia of Joseph and Sumption sits uneasily with any universal rights at all.

The "human rights" movement (so called) has rightly been subjected to close testing for "fuzziness"
over its conceptual foundations and the reach of its "rights".93 By contrast, it may be a measure of the
hegemony of "neo-liberalism" that there has been no significant critical account of its view of the law
and human rights since Hayek and the debates he triggered. It would be gratifying if this article were
to make a modest start to such a process.

Neo-liberals may acquire a relevant "rights theory" when they grapple with protections from the
"coercion" which ordinary citizens suffer today (if Hayek’s own concept is to be revived). Does
"coercion" include a pension fund being destroyed in reckless corporate games; or exploitation by
monopoly or rigged pricing; or deception by marketing devices; or the ruin of a career by race or
gender discrimination; or *E.H.R.L.R. 556 the enforced inhalation of poisonous pollutants in our
cities? Hayek himself expressly included the first three, but the subtlety of some of his thinking has
escaped later writers.94

Lord Reed in the Unison decision, above, at paras. [66]–[73] felt obliged to deliver a basic lesson
upon the importance to society generally of the "rule of law", and basic individual rights. It is striking
that the lesson had to be addressed immediately to the practices and arguments of the Respondent,
the Lord Chancellor, as responsible for the Ministry of Justice. This was also however a considered
refutation of the set of ideas addressed in this article.

He said at paras. [66]–[67]:

66.
"The constitutional right of access to the courts is inherent in the rule of law. The
importance of the rule of law is not always understood. Indications of a lack of
understanding include the assumption that the administration of justice is merely a
public service like any other, that courts and tribunals are providers of services to the
"users" who appear before them, and that the provision of those services is of value
only to the users themselves and to those who are remunerated for their participation
in the proceedings. The extent to which that viewpoint has gained currency in recent
times is apparent from the consultation papers and reports discussed earlier. It is
epitomised in the assumption that the consumption of ET and EAT services without
full cost recovery results in a loss to society, since ‘ET and EAT use does not lead to
gains to society that exceed the sum of the gains to consumers and producers of
these services’.

67.
It may be helpful to begin by explaining briefly the importance of the rule of law, and
the role of access to the courts in maintaining the rule of law. It may also be helpful to
explain why the idea that bringing a claim before a court or a tribunal is a purely
private activity, and the related idea that such claims provide no broader social
benefit, are demonstrably untenable."

The profound lesson of these and his subsequent words will of course be lost upon those who believe
that "There is no such thing as society". An impoverished belief system, which reduces most aspects
of human life to the fiction of a "free dealing" between two equally informed and empowered
individuals, is unlikely to contribute anything to the problems of oppression facing the world in the 21st
century.

Patrick O’Connor QC

Doughty Street Chambers
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